AGENDA
ESCAMBIA COUNTY BOARD OF ADJUSTMENT
SPECIAL MEETING
November 13, 2017-8:30 a.m.
Escambia County Central Office Complex
3363 West Park Place, Room 104

Call to Order.

Swearing in of Staff and acceptance of staff as expert witness

Acceptance of the BOA Meeting Package with the Development Services Staff
Findings-of-Fact, into evidence.

Proof of Publication and waive the reading of the legal advertisement.

Consideration of the following cases:

CASE NO.: AP-2016-01
ADDRESS: 1999 Massachusetts Avenue

REQUESTED APPEAL: Appeal of the Development Review Committee
denial of project # PSP160400044, Sean's Outpost

REQUESTED BY: William J. Dunaway, Agent for Sean's Outpost, Inc.

Announcement.
The next Board of Adjustment Meeting is scheduled for Wednesday,

November 15, 2017 at 8:30 a.m., at the Escambia County Central Office
Complex, Room 104, 3363 West Park Place.

Adjournment.



DEVELOPMENT SERVICES
ADMINISTRATIVE APPEAL WORKSHEET

Board of Adjustment Special Meeting 5.A.
Meeting Date: 11/13/2017

I. SUBMISSION DATA:

APPLICANT: William J. Dunaway, Agent for Sean's Outpost,
Inc.

DATE OF ADMINISTRATIVE 10/12/2016

DECISION:

DATE OF APPEAL APPLICATION: 10/27/2016

PROJECT ADDRESS: 1999 Massachusetts Avenue

PROPERTY REFERENCE NO.: 12-2S-30-7002-000-000

ZONING DISTRICT: HC/LI, Heavy Commercial and Light Industrial
district

FUTURE LAND USE: MU-U, Mixed-Use Urban

lll. REQUESTED APPEAL.::

The Applicant is requesting an appeal of the Development Review Committee's (DRC)
denial of project # PSP160400044, Sean's Outpost.

lll. RELEVANT APPEAL AUTHORITY:

Land Development Code of Escambia County, Florida (Ordinance 96-3 as
amended), Section: 2-6.10(b)(3)

Section 2-6-10, Appeal of Administrative Decisions of the Escambia County Land
Development Code (Ordinance No. 96-3 as amended), provide the relevant authority for
the BOA'’s review of administrative decisions.

(b) Appeal process. Conditions that may justify modification of administrative decisions
are evaluated through quasi-judicial public hearing review by the Board of Adjustment
(BOA).

(3) Compliance review. The BOA shall conduct the quasi-judicial public hearing to
consider the appeal of an administrative decision. The applicant has the burden of
presenting competent substantial evidence to the board that establishes each of the



following conditions with regard to the decision being appealed:

a. Arbitrary or capricious. The decision of the administrative official was neither
required nor supported by the Comprehensive Plan or the LDC and was therefore
arbitrary or capricious.

b. LDC noncompliance. The specific LDC provisions identified in the appeal application
are appropriate to the decision and the decision was not in compliance with those
provisions.

c. Adverse impact. The applicant’s property will suffer an adverse impact as a result of
the decision if it is not modified.

d. Protected interest. The adverse impact is to a specific interest protected or furthered
by the LDC or Comprehensive Plan.

e. Greater impact. The adverse impact adversely affects the applicant in a greater
degree than any adverse impact shared by the community at large; and, if the applicant
is a third party to the decision, the adverse impact peculiar to the applicant differs in kind
(as opposed to degree) to any suffered by the community as a whole.

IV. BACKGROUND INFORMATION

The project in question was submitted to the county DRC for the purpose of obtaining
Development Order (DO) approval. As with all projects submitted to the DRC, the
assigned reviewers then reviewed the plan for LDC compliance.

Following the reviews it was determined that this submittal did not meet all of the
conditions for approval and the project was denied at the October 12, 2016 DRC meeting.

The Applicant met with staff to discuss the option of appeal and the case was submitted
on October 27, 2016, meeting the required time frame set forth in LDC 2-6.10(b)(1).

Staff then scheduled the BOA hearing for Dec. 7, 2016, also meeting the time time frame
of LDC 2-6.10(b)(1).

V. BOARD DECISION

A motion was made and seconded to grant the appeal request and to reverse the DRC
denial of the Sean's Outpost development order. That motion resulted in a 3-3 tied
vote. The appeal failed to receive an affirmative majority vote and was denied.

In January 2017, the Applicant filed an appeal of the Board's decision with the Circuit
Court. In September of 2017, the case was remanded back to the Board of Adjustment.

Attachments

AP-2016-01



Final Order
Petition for Writ of Certiorari with Appendix
Transcripts from December 7, 2016




AP-2016-01
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45018 Detall by Entity Name

KING, LESLIE

2430 HENCYE DR

PENSACOLA, FL 32514
Annual Reports

Report Year Filed Date

2014 11/15/2014

2015 04/30/2015

Document Images

2015 -- AN L REPO Vlew Image in PDF format |

11/15/2014 — REINSTATEMENT View image in PDF format |
07/22/2013 -- Domestic Non-Profi View image in PDF format |

Copyright @ and Privacy Policles
State of Florida, Department of State

http://search.sunbiz.org/inquiry/CorporationSearch/SaarchResuliDetall 7ingul rytype=EntityName&directlonType=Inilial&searchNameOrder=SEANSOUTPOST... 272



LORID 0 ITc (o) FILED

DOCUMENT# N13000006546 S Apr 30, 2015
. . ecretary of State
Entity Name: SEAN'S OUTPOST, INC CC9330688670

Current Principal Place of Business:

1889 MASSACHSETTS AVE
PENSACOLA, FL 32514

Current Malling Address:

1999 MASSACHSETTS AVE
PENSACOLA, FL 32505

FEI Number: 46-3699172
Name and Address of Current Reglistered Agent:

MCKENZIE, ALISTAIR
806 E HATTON ST
PENSACOLA, FL 32503 US

Certificate of Status Desired: No

The above named entity submits this statement for the purpose of changling its reglsterod offico or registerod egent, or both, in the State of Florida.
SIGNATURE:

Electronic Signature of Reglstered Agent Date
Officer/Director Detall :
Title DIR Title DIR
Name KING, JASON Neme KIMBREL, MICHAEL
Address 2430 HENCYE DR Address 2430 HENCYE DR
City-State-Zip: PENSACOLA FL 32514 Clly-State-Zip: PENSACOLA FL 32514
Tiile DIR
Name KING, LESLIE
Addross 2430 HENCYE DR

Clty-State-ZIp: PENSACOLA FL 32514

| horoby cortlly thal tha Infermation indfcated on Wu mpon or supplomontol roport is truo and uccurato and that my eloctronic &lgnature ahall have the samo lsgal offoct as If mado undor
oath; tha! | am on offfcar or diroctor of tho corp dlo

or trustoo emp this roport as roquired by Chaplor 617, Florida Stafutos; ond thet my nomo appoars

above, or on an attachment with alf other like enwowerod
SIGNATURE: JASON KING DIRECTOR 04/30/2015
' Electronic Slgnaturs of Signing Officer/Director Datail

Date



) . . N13000006546
Electronic Articles of Incorporation Fl]_ED

For July 22, 2013
Se_é'. Of State

mdickey
SEAN'S OUTPOST, INC

The undersigned incorporator, for the purpose of forming a Florida not-for-
profit corporation, hereby adopts the following Articles of Incorporation:

Article I

The name of the corporation is:
SEAN'S OUTPOST, INC

Article I1
The principal place of business address:

. 1999 MASSACHSETTS AVE
PENSACOLA, FL. 32514

The mailing address of the corporation is:

1999 MASSACHSETTS AVE
PENSACOLA, FL. 32505

| Article ITI
The specific purpose for which this corporation is organized is:

TO CREATE LASTING SOLUTIONS TO HOMELESSNESS, HUNGER,
POVERTY, AND SOCIAL INJUSTICE

Article IV

The manner in which directors are elected or appointed is:
" AS PROVIDED FOR IN THE BYLAWS.

Article V

The name and Florida street address of the registered agent is:

ALISTAIR MCKENZIE
905 E HATTON ST
PENSACOLA, FL. 32503

I certify that I am familiar with and accept the responsibilities of
registered agent.

Registered Agent Signature: ALISTAIR MCKENZIE



N13000006546
5 "T 32 2013
Article VI Sgg Of State
The name and address of the incorporator is: mdickey
JASON KING
2430 HENCYE DR

PENSACOLA, FL 32514

Electronic Signature of Incorporator: JASON KING

I'am the incorporator submitting these Articles of Incorporation and affirm that the facts stated herein are
true. I am awarc that false information submitted in a document to the Department of State constitutes a
third degree felony as provided for in 5.817.155, F.S. Iunderstand the requirement to file an annual report

between January st and May st in the calendar year following formation of this corporation and every
year thereafler to maintain "active" status.

Article VII
The initial officer(s) and/or director(s) of the corporation is/are:

Title: DIR

JASON KING

2430 HENCYE DR
PENSACOLA, FL. 32514

Title; DIR

MICHAEL KIMBREL
2430 HENCYE DR
PENSACOLA, FL. 32514

Title: DIR

LESLIE KING

2430 HENCYE DR
PENSACOLA, FL. 32514



Recorded in Public Records 07/29/2013 at 02:40 PM OR Book 7052 Page 593,
Instrument #2013055870, Pam Childers Clerk of the Circuit Court Escambia
County, FL Recording $27.00 Deed Stamps $623.00

Prepared by:

Wilson, Harrell, Farrington, Ford, ctal., P.A.
307 South Palafox Street

Pensacola, Flarida 32502

File Number: 1-48088
General Warranty Deed

Made this July 25, 2013 A.D. By Robert Dale, a married man, whose address is: P.O. Box ! 1850, Pensacola, FL 32534, hereinafter
called the grantor, 1o Sean's Outpost, Inc., a Florida corporation , whose post office address is: 1999 Massachusetts Avenue,
Pensacola, Florida 32505, hereinafier called the grantee:

{Whenever used herein Lhe term "grantor” and "graatee® include afl the parties ta this instrument and the heirs, legal representatives and assigns of
individusls, and (he successors and assigns of corporstions)

Witnesseth, that the grantor, for and in consideration of the sum of Ten Dollars, ($ 10.00) and other valuable considerations,
receipt whereof is hereby acknowledged, kereby grants, bargains, sells, aliens, remises, releases, conveys and confirms unto the grantee,
all that certzin land situate in Escambia County, Florida, viz:

1
A PARCEL OF LAND LYING IN A PORTION OF SECTION 12, TOWNSHIP 2 SOUTH, RANGE 30 |
WEST, ESCAMBIA COUNTY, FLORIDA, DESCRIBED AS FOLLOWS: THE SOUTH 1/2 OF THE
WEST 172 OF GOVERNMENT LOT 7, LESS THE WEST 210 FEET OF THE SOUTH 210 FEET OF
THE NORTH 310 FEET; AND LESS THE 4TH ADDITION TO MAYFAIR SUBDIVISION; AND
LESS AND EXCEPT THAT PORTION CONVEYED TO FLORIDA UTILITY COMPANY BY DEED
IN OR BOOK 151, PAGE 715, OF THE PUBLIC RECORDS OF ESCAMBIA COUNTY, FLORIDA;
AND LESS AND EXCEPT THAT PORTION CONVEYED TO THE STATE OF FLORIDA BY DEED
RECORDED IN OR BOOK 730, PAGE 157, OF THE PUBLIC RECORDS OF ESCAMBIA
COUNTY, FLORIDA.

TOGETHER WITH THAT CERTAIN EASEMENT DESCRIBED AS FOLLOWS: A PERMANENT
ACCESS EASEMENT, 25 FEET IN WIDTH, MORE PARTICULARLY DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHWEST CORNER OF THE 4TH ADDITION TO MAYFAIR
SUBDIVISION AS RECORDED IN PLAT BOOK 6, PAGE 5, OF THE PUBLIC RECORDS OF
ESCAMBIA COUNTY, FLORIDA; THENCE NORTH 00°29' WEST ALONG A PROJECTION OF
THE WEST BOUNDARY OF SAID SUBDIVISION A DISTANCE OF 580.5 FEET; THENCE
NORTH 89°31' EAST A DISTANCE OF 211.00 FEET TO THE POINT OF BEGINNING; THENCE
NORTH 44°35' EAST A DISTANCE OF 125.00 FEET; THENCE SOUTH 45°25' EAST A DISTANCE
OF 25.0 FEET; THENCE SOUTH 44°35' WEST A DISTANCE OF 150 FEET; THENCE NORTH
00°29' WEST A DISTANCE OF 35.35 FEET TO THE POINT OF BEGINNING, LYING [N SECTION
12, TOWNSHIP 2 SOUTH, RANGE 30 WEST, ESCAMBIA COUNTY, FLORIDA.

THE ABOVE DESCRIBED PROPERTY IS NOT THE CONSTITUTIONAL HOMESTEAD OF

THE GRANTOR.
Parcel D Number: 12-25-30-7002-000-500

Together with all the tenements, heredilaments and appurtenances thereto belonging or in anywise appertaining.
To Have and to Hold, the same in fee simple forever.

And the grantor hereby covenants with said grantee that the grantor is lawfully seized of said land in fee simple; that the grantor
has good right and lawful authority to sell and convey said land; that the grantor hereby fully warrants the title to said land and will defend
the same ngainst the lawful claims of all persons whomsoever; and that said land is free of all encumbrances except taxes accruing
subsequent to December 31, 2012,

In Witness Whereof, the said grantor has signed and sealed these presents the day and year first above written.

Signed, sealed and delivered in our presence:

TRobert Dale

e oicaneme “Treecit [Qatzn Address: P.O. Box 11850, Pensacola, FL 32534

M@

Weancus Prinicd Name, DONNA SCHUMACHER.

DEED Individual Warmanty Deod - Legal on Fece




BK: 7052 PG: 594

Prepared by:

Wilson, Harrell, Farrington, Ford, ctal, P.A.

307 South Palafox Street
Pensacola, Florida 32502

File Number: 1-48088

State of Florida
County of Escambia

identification.

The foregoing instrument was acknowledged begre me this 25th day of Suly, 2013, by Robent Dale, a married man, who is/are personally

known to me or who has produced

DEED Iadividual Warnaty Deed - Legal on Face

D

Print N“:zllc / rﬁu.(v M‘)
My Commission Esplres: S Y

Jv‘.,.-.,.
R o MYCOMMISSION DO 955352
o EXPIRES: Aprd 11, 2014
“ragn?’  Gard rsOum Nuwy Sences

oy




BK: 7052 PG: 595 Last Page

RESIDENTIAL SALES ABUTTING ROADWAY
MAINTENANCE DISCLOSURE

ATTENTION: Pursuant to Escambia County Code of Ordinances Chapter 1-29.2, Article V, sellers of
residential lots are required to disclose to buyers whether abutting roadways will be maintained by Escambia
County. The disclosure must additionally provide that Escambia County does not accept roads for maintenance
that have not been built or improved to meet county standards. Escambia County Code of Ordinances, Chapter
1-29.2, Article V, requires that this disclosure be attached, along with other attachments to the deed or other
method of conveyance required to be made part of the public records of Escambia County, Florida. NOTE:
Acceptance for filing by County employees of this disclosure shall in no way be construed as an
acknowledgement by the county of the veracity of any disclosure statement.

NAME OF ROADWAY: 1999 Massachusetts Avenue
LEGAL ADDRESS OF PROPERTY:: 1999 Massachusetts Avenue, Pensacola, Florida 32505

The County Q( ) has accepted () has not accepted the abutting roadway for maintenance.

This form completed by: Wilson, Harrell, Farrington, Ford, Wilson, Spain & Parsons P.A.
13020 Sorrento Road
Pensacola, FL 32507
AS TO SEBLER(S): WITNESSES TO SELLER(S):
Robert Dale Esirffed NameTrar e« fetsin
Printed Name: NNA SCHUMACHFR
AS TO BUYER(S): WITNESSES TO BUYER(S):

Spd’é“Outpost, Inc., a Florida corporation Q;ed Name ™ Tyee esf fotein
: Jason King, Director E

Printed Name: NONNA SCHTIMACHER

This form approved by the
Escambia County Board
of County Commissioners
Effective: 4/15/95




1999 Massachusetts Avenue

This is an 8.5 acre heavily wooded site located in the west Pensacola area
at 1999 Massachusetts Avenue. Major existing land uses surrounding the
property include a cemetery to the north, an abandoned barrow pit on the
east, single family homes to the south a county park and vacant lots
adjacent and west of the site.

The site is zoned Heavy Commercial- Light Industry HC/LI and has future
land use classification of Mixed Use — Urban MU-U. Uses allowed under
the HC/LI include the following:

LDC Sec. 3-2.11(b)(5)b

Recreation and entertainment.

b. Commercial recreation facilities, passive or active, including those for
walking, hiking, bicycling, camping, recreational vehicles, swimming,
skateboarding, bowling, court games, field sports, and golf, but excluding
off-highway vehicle uses and outdoor shooting ranges. Campgrounds and
recreational vehicle parks require a minimum lot area of five acres.

The site has been used over the past several years as a campground
facility which is contained in the allowed uses cited above.

With regard to location and compatibility matters, the Land Development
Code contains the following:

LDC Sec. 3-2.11(e)(3)

(e) Location criteria. All new non-residential uses proposed within the
HC/LI district that are not part of a planned unit development or not
identified as exempt by district regulations shall be on parcels that satisfy
at least one of the following location criteria:

(3) Documented compatibility. A compatibility analysis prepared by
the applicant provides competent substantial evidence of unique
circumstances regarding the parcel or use that were not anticipated by the
alternative criteria, and the proposed use will be able to achieve long-term
compatibility with existing and potential uses. Additionally, the following
conditions exist:



a. The parcel has not been rezoned by the landowner from the mixed-use,
commercial, or industrial zoning assigned by the county.

RESPONSE: The landowner has not requested any change to the existing
zoning. '
b. If the parcel is within a county redevelopment district, the use will be
consistent with the district’s adopted redevelopment plan, as reviewed and
recommended by the Community Redevelopment Agency (CRA).
RESPONSE: According to the county list of redevelopment areas, this site
and area are not identified as being within a designated redevelopment
district.

As discussed eatlier, the site is zoned HC/LI with a MU-U land use
designation. By way of comparison, the Tall Oaks Campground near Pine
Forest Road and Nine Mile Road intersection has a similar zoning and land
use classification and has been in existence for over thirty-one years. The
rear of the site touches a subdivision to the west with a MU-U land use
which is the same as the land use classification for properties surrounding
the Massachusetts Avenue site. Both sites have the same zoning and land
use classifications with a campground as the existing use. Tall Oaks has
demonstrated then, that a campground can coexist next to a residential
subdivision.

With regard to the Massachusetts Avenue site, compatibility will be
achieved with the application of vegetative buffering on the westerly and
southern property lines. The scale and intensity of use as shown on the
site plan will be small for the 8 acre site so as not to generate
unreasonable noise, traffic or other nuisances to contiguous properties.
The site plan identifies some 20 campsites located on approximately 4
acres of the developable portions of the site. Regarding intensity of use,
the zoning category will permit up to 25 dwelling units per acre,
conceivably permitting some 100 units on the property. The proposed 20
campsites would suggest less intensity and thus greater compatibility with
surrounding properties.

Another metric concerning impacts is the amount of potential traffic to be
generated by a project onto the street network. This is accomplished by
using the FDOT Trip Generation spreadsheet by the Institute of Traffic



Engineers (ITE) that identifies trips produced based upon the land use and
its size. In this case, a campground carries a ITE 416 use code showing a
four acre campground site generating some 4 trips per day (see attached
spreadsheets). For comparison, Fennel Street located west of the site, has
some 25 residential units (ITE code 210) along its length and produces
some 239 trips per day. By comparison, then, any campground traffic
impact on the area will be deminimis.

Finally, vegetative buffering will be utilized as shown on the proposed site
plan along the southern and westerly property lines as defined in the Land
Development Code:

Buffer. A designated area with natural or manmade features functioning to minimize or
eliminate adverse impacts on adjoining land uses, including environmentally sensitive lands.

This buffer will consist primarily of the existing trees and understory on the
property to provide a natural and man-made buffered area.

Compatibility then, will be achieved by a small, low intense development
producing little traffic or unreasonable dust, noise or other objectionable
odors or hazards on a site that will provide buffered separation from
neighboring properties.









Development Services Department
Building Inspections Division
3363 West Park Place
Pensacola, Florida, 32505
(850) 595-3550
Molino Office - (850) 587-5770

RECEIPT

Receipt No.: 677951 Date Issued. : 10/27/2016
Cashier ID: JMCOSTIN

Application No. : PBA161000015
Project Name : AP-2016-01

Address : 125 WEST ROMANA ST, SUITE 800
Pensacola, FL, 32502

PAYMENT INFO
Method of Payment Reference Document Amount Paid Comment
Check
1037 $682.60 App ID : PBA161000015

$682.60 Total Check

Received From: SEANS OUTPOST INC
Total Receipt Amount : $682.60
Change Due:  $0.00

APPLICATION INFO

Application # Invoice # Invoice Amt Balance Job Address
PBA161000015 771246 682.60 $0.00 1999 MASSACHUSETTS AVE, PENSACOLA, FL, 32505
Total Amount : 682.60 $0.00 Balance Due on this/these

Aopplication(s) as of 10/27/2016

Receipt.rpt Page 1 of 1
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IN THE CIRCUIT COURT IN AND FOR ESCAMBIA COUNTY, FLORIDA

SEAN’S OUTPOST
Petitioner,
V. CASE NO.: 2017CA000026
DIVISION: C
ESCAMBIA COUNTY, acting by
and through its BOARD OF
ADJUSTMENT
Respondent,
/
FINAL ORDER

THIS CAUSE came before the Court upon the Petitioner's Petition for Writ of
Certiorari. The Court having reviewed the pleadings and the record, heard arguments
of counsel, reviewed applicable case law, and being otherwise fully advised finds as

follows:

HISTORY

On April 5, 2016, Petitioner applied for a development order to continue
operation of a homeless shelter known as Sean’s Outpost. The use is essentially a
campground that has been considered by Escambia County (County) to constitute a
“semi-primitive campground site” for purposes of the land development code. The
property is zoned heavy commercial/light industrial (HC/LI).

The parties agree that the proposed use is an allowed use under the applicable
land use regulations. The only dispute is whether the conditions for site plan approval
have been met. According to the record the development site consists of 8.82 acres and

is heavily wooded.



County staff initiated a review of the application to determine compliance with the
land development code. (LDC). After apparently lengthy discussions, meetings, and
interchange the development order was finally denied by county staff on October 12,
2016. The denial was issued via a one page document entitled “Development Review
Committee (DRC) Final Determination”.

It was clarified by the County that the land development code (LDC) does not
formally provide for a “Development Review Committee”. The DRC is a vestige of a
prior version of the LDC. The DRC is not a formal committee but simply consists of
standard county planning staff that meets to discuss and give input into relevant LDC
requirements for development orders. The actual compliance determination is made by
the head planning official. The denial was executed by Mr. Horace Jones who is The
Director of Development.

The denial form provided in part, “The development plan is denied for the
reasons noted below’”.

However, no reasons for the denial were specified on the form.

As provided in Section 2-1.4 (c) (3) of the LDC:
“For each application denied by the reviewing authority, the county shall

inform the applicant in writing of the basis for the denial.”

The parties agree that numerous issues were ad hoc discussed during the
lengthy development review process, but no specific findings were reduced to writing or
specified in the denial. This lack of written clarity has led to strong disagreement
between the parties as to the actual LDC requirements that were at issue in the
development order denial, appeal to the Escambia Board of Adjustment (BOA), and this

appeal.



Petitioner filed an appeal to the BOA of the planning official’'s denial on
October 27, 2016. Based upon the lengthy interchange with county staff,
Petitioner contended in the appeal document that the single basis for staff denial
was the failure to include an all weather access road to service portable toilets
located at the rear of the parcel.

The appeal was heard by the BOA on December 7, 2016. The appeal was
presented by Counsel William Dunaway.

The site contains a dirt road that successfully serves portable toilets located near
the rear of the parcel. Trucks have serviced the portable toilets without incident. Staff
apparently, at a late stage of site plan review, asserted that an all weather road would
be required to access the portable toilets. The Petitioner had agreed to construct an
improved driveway apron to allow access to the parcel from the county road without
causing damage to the county road. Although the Petitioner disputed that an additional
all weather road to the portable toilets was required, Petitioner agreed to condition the
development order upon the construction of such road.

Petitioner represented that “conditional” approvals were common if not
typical practices for Escambia development reviews. Section 2-1.4 (c) (1) of the
LDC provides for the identification of “site-specific conditions” in approvals.

There was much confusion at the BOA hearing regarding the reasons for
the site plan denial. The comments of Board member Ms. Rigby highlight this
confusion on pages 124-26 of the transcript where she expresses her frustration
regarding her ability to understand the deficiencies at issue:

MS. RIGBY: But the denial said "see below,™ and there was
nothing below. That concerns me, that if you can't tell me why |
was denied, then I can’t tell you how to fix it

MS. RIGBY: I guess -- | guess my concern as a board member
is, we are here today to say whether or not the denial was
arbitrary or capricious.



I can’t tell you because | don’t have the facts as to what, in fact,
or why, in fact, it was denied. And that's what I can't wrap my
hands around. I don’t have -- | don’t have punch lists. | don't have
the, you know, the review of the DRC to say, "Okay. This was
required. You didn’t do this."

I mean, we talked about roads, sort of. We talked about the four
corners, sort of, but I don’t have any -- something concrete that says,
you know, the denial was based on A, B, C and D, and Mr. Applicant
will not do A, B, C and D. And obviously, then, yes, I can understand
it was denied. And the applicant doesn't want to do it. Do you see
what I'm saying?

THE CHAIRPERSON: I agree 100 percent.
Further Board member confusion was demonstrated in pages 184-187 of the
transcript:

MS. RIGBY: Okay. But what I'm seeing, you’re asking me -- asking us
was the denial arbitrary and capricious? But all we know is that it was
denied because it didn't meet some standards. What are those
standards?

MR. HOLMER: | went through that. | discussed those, which we talked
about. Yes, we talked about the roadway and what that could trip. |
discussed the buffering requirements that weren't met. | discussed the
labeling.

MS. RIGBY: But you said there was other things. If we had a list of -- and
-- and I guess that's what I'm looking for .I'm used to seeing it, is that we
denied you -- we denied you, Mr. Applicant, because of this list.

MR. DUNAWAY: "See below."

MS. RIGBY: And the applicant can say, "Yeah, | better do that."

Then, yes, you denied it and it was a fair denial because the applicant is
not going to do it. They meet the standards A through G but they don't
meet standard S, Q, L and M. | can -- | can — | can - | can say, "Yes, your
denial was correct.” But not knowing specifics, in general that is
arbitrary.



After much testimony and discussion the BOA eventually took a vote. The motion
was to deny the appeal of the Petitioner and uphold the denial by the planning
department. The motion failed on a 3-3 vote. One member of the seven member BOA
had recused himself, thus leaving an even number board to take action. The BOA and
staff concluded that the Petitioner's appeal failed because it did not obtain an affimative
majority vote.

On October 27, 2016, Petitioner filed a timely Petition for Writ of Certiorari
appealing the denial by the BOA. In its application Petitioner asserted that: 1) The
Petitioner was denied due process because the BOA failed to take “official action” on its
appeal by not reaching a majority vote, and 2) the denial was not supported by
competent substantial evidence. The Petitioner asserts that the only LDC criteria at
issue were the staff’'s assertion that an “all weather road” was required by the LDC and
was not provided for in the site plan. Petitioner asserted that no such road was required

by the LDC but even if it was, they were willing to construct such a road.

ALL WEATHER ROAD

County staff asserted that the LDC required that Petitioner construct an all
weather road to access portable toilets placed at the rear of the property. The county
asserted that this requirement was based on the specifications contained in the design
standards manual (DSM) which is approved annual by the Board of County

Commissioners and adopted by reference in section 2-8.2 of the LDC.

The Petitioner argued that the record established that the portable toilets access

did not require an all weather road, either by regulation or practical necessity. A letter



from the company accessing the portable toilets had been submitted concluding that
the current dirt access road was adequate.

The Court would note that portable toilets by their very name imply portability,
and therefore do not necessarily have a fixed location.

In an effort to identify requirements for all weather roads the Court has reviewed
the LDC.

Section 5-5.4 of the LDC provides for site access standards..

Internal site access such as for the portable toilets is addressed in 5-5.4 (f) which

provides:

“Internal access. Proposed development along arterial or collector

streets shall provide access routes within the development for all uses

such that a return to the arterial or collector street is not necessary to
access another use within the development.”

Access to and from the parcel to the adjacent county road was properly
provided for by Petitioner by the proposed improved driveway connection, as
required in 5-5.4 (e).

Another possible relevant LDC provision is section 5-6.4 which provides:

Sec. 5-6.4 - Stall and aisle design.
General. The design and arrangement of parking stalls and drive

aisles shall comply with the standards provided in the DSM, except that

parking for single-family and two-family dwellings need only comply with

the minimum stall dimensions. In addition, criteria and guidelines

regarding turnarounds, encroachment, delineation, traffic control,

pedestrian entrances, surface materials, and drive-through stacking will be

provided in the DSM.



The Court would then look to DSM Article 2 Transportation to find areas of
required all weather roads.
Section 2.2 of the DSM specifies

2-2 Access Management

Vehicular access to public roadways shall be accomplished by means
of an improved access facility (i.e., driveway, private road, efc.)
Unimproved and/or unrestricted access will not be permitted. All driveways
and streets shall be designed and constructed pursuant to the design
standards in the most recent edition of the "A Policy on Geometric Design
of Highways and Streets" by the American Association of State Highway
Transportation Officials" and/or "The Manual of Uniform Minimum
Standards for Design, Construction and Maintenance for Streets and
Highways," and FDOT.

The DSM refers to all weather roads in one subsection. In 3-1.1(i) parking and
loading, stall and aisle design which provides in part:

‘Except as allowed for excess parking or limited uses, the stalls, drive
aisles and accesses of all parking required by this article shall be
finished with an all weather surface...”

This section appears to apply only to required parking improvements and is not
applicable to access needed to service portable toilets. The Court could not identify

another relevant requirement for all weather roads.

STORMWATER

County staff also testified that if an improved all weather road was required, then
evaluation of the storm water impacts of such road would be necessary. As the Court
can find no requirement for the required all weather road, such storm water analysis is

not required.

LANDSCAPING




The absence of required landscape buffering was the remaining issue raised as
a basis for non-compliance. From the record it is difficult to determine what specific
buffering requirement was at issue but there was a cursory reference to this
requirement in the hearing by Mr. Homer (TR-P-80). Therefore the Court must look to
the available record and LDC provisions to determine if applicable landscape buffering
was complied with. The relevant portion of the DSM provides as follows:

2-2.3 Buffers. Based on broad land use categories, where a proposed new
use or expanding existing use is likely to adversely impact an adjoining
use, a landscape buffer is required to minimize or eliminate those impacts.
The buffer shall protect the lower intensity use from the higher intensity
use and provide an aesthetically aftractive barrier between the uses. It
shall function to reduce or eliminate incompatibility between uses such
that the long-term continuation of either use is not threatened by impacts
from the other. Buffers shall be provided according to the following
standards:

(a) Required by use. The character of adjoining land uses primarily
determines the type of buffering required.

1. Residential and non-residential. All residential uses shall be buffered
from all non-residential uses, other than passive recreation, conservation,
or agricultural uses, according to the buffer types established in this
section and following non-residential categories:

a. Heavy commercial and industrial. Heavy commercial and industrial
uses consistent with the Heavy Commercial and Light Industrial
(HC/LI) an Industrial (Ind) zoning districts shall provide a Type-C
buffer supplemented with an opaque fence or wall.

5. No existing use. For the purposes of buffering, where no use exists on
adjoining land and none is proposed by a valid development application to
the county, the use of the adjoining land will be assumed to be the
most intensive use allowed by the existing zoning.

(c) Composition.
1. Types. Where buffering is required, the following buffer types define the
minimum width and plants required per 100 linear feet of buffer:



Buffer Buffer Cano Understo

Type width trees ’ trees Y Shrubs
A 12 feet 2.0 1.0 10
B 16 feet 2.5 2.0 20
C 20 feet 3.0 3.0 30

2. Plants. The prescribed buffer plants may be existing natural
vegetation, existing vegetation supplemented with additional
plantings, or entirely new plantings. The suitability of existing
vegetation to provide adequate buffering will be evaluated based on the
minimum plants required. For effective buffering year-round, at least 50
percent of buffer trees shall be evergreen species. The selection and
installation of buffer plants, and buffer maintenance, shall be according to
the provisions of this article.

As detailed, in HC/LI districts landscaping is required adjacent to residential
uses.

The adjacent districts on the south and west of the subject parcel are zoned
MDR, medium density residential. Therefore it appears that the required buffering along
those boundaries is as specified in buffer type C as noted above. The record is unclear
as to the nature of existing vegetation and/or planned landscaping. The site plan
appears to show 10 feet of planned landscaping. Therefore the evidence in the record

does not establish that this standard has been met.

ANALYSIS

DUE PROCESS/MAJORITY VOTE

Petitioner asserts it was denied due process because the BOA failed to reach a
majority decision, thus arguably failed to take “official action”. In support of its argument

Petitioner submitted a Walton County Circuit case in which it was held that in a similar



matter of a County Commission tie vote on a subdivision plat approval, that the matter
must be remanded for the Board to break the tie.

The Court disagrees with the Walton decision. The issue in this case deals with
the appeal of an administrative decision by the planning department to the BOA. The
Petitioner had the burden of obtaining an affirmative majority vote in order to prevail in
the appeal. The failure to obtain a majority vote, whether because of a tie vote or a
losing majority vote accomplishes the same result.

More importantly, basic principles of separation of powers between the judiciary
and legislative branches obviously prohibit a Judge from directing a specific legislative
or Board member to change their vote on a matter. The Court’s authority in the review
of a development order (or plat approval) is limited to an examination of the record to
determine if the quasi-judicial decision is supported by competent substantial evidence.
If a quasi-judicial body fails to approve a plat or development order, whether by tie
vote or failing majority, the remedy does not change. The Court’s review addresses the

issue of the failure to approve, not the specific vote of an individual Board member.

COMPETENT SUBSTANTIAL EVIDENCE TO DENY DEVELOPMENT ORDER

Zoning laws are in derogation of the common law and, as a general rule, are
subject to strict construction in favor of the right of a property owner to the unrestricted
use of his property. City of Miami Beach v. 100 Lincoln Rd., Inc., 214 So.2d 39 (Fla.3d
DCA 1968); Stroemel v .Columbia County, 930 So.2d 742 (Fla 1%t DCA 2006).

The parties have cited Irvine v. Duval County Planning Commission, 495 So.

2d 167 (Fla. 1986), which adopted Judge Zehmer's dissent in Irvine v. Duval



County Planning Commission, 466 So. 2d 352 (Fla. 1st DCA 1985). The Court
held:

On the facts and circumstances of the case, we agree with Judge
Zechmer (dissenting) that once the petitioner met the initial burden
of showing that his application met the statutory criteria for
granting such exceptions, "the burden was upon the Planning
Commission to demonstrate, by competent substantial evidence
presented at the hearing and made a part of the record, that the
[special] exception requested by petitioner did not meet such
standards and was, in fact, adverse to the public interest." [Irvine,
466 So. 2d at 364.

The distinction of course is that In Irvine, the Court was addressing a request for
a special exception to the zoning regulations. The relevant zoning regulations in Irvine
specifically required that the special exception must not be “adverse to the public
interest”.

In this case, the development order applied for is for an allowed use for which
the Petitioner has a right to operate without any showing that it is not contrary to the
public interest. The fact that the use is “allowed” by the LDC establishes that the County

has determined said use is not adverse.
As stated in Park of Commerce v. City of Delray606 So.2d 633(FI 4™ DCA
1992),

“The administrative procedure for site plan approval is quasi-judicial in
nature, and conducted to factually determine if a proposed site plan
submitted by the property owner conforms to the specific requirements
set out in the administrative regulations governing the erection of
improvements on the property. Property owners are entitled to notice
of the conditions they must meet in order to improve their property
in accord with the existing zoning and other development
regulations of the government. Those conditions should be set out in
clearly stated regulations. Compliance with those regulations should
be capable of objective determination in an administrative
proceeding. While the burden may be on the property owner to



demonstrate compliance, no legislative discretion is involved in
resolving the issue of compliance”.

The Court’s task is not to determine if the proposed use is an optimal use, but
simply whether the competent substantial evidence established that the Petitioner met
the objective conditions specified in the LDC.

In this context the issue comes down to a simple proposition as properly
summarized by County planning staff member Andrew Holmer,

“Black and white. Did it meet the code? Yes or no. Was the county
decision to deny correct or not?” TR P-82

A review of the Board of Adjustment’s decision is limited to a three-part test: (1)
whether procedural due process was afforded to the Petitioner; (2) whether the
essential requirements of the law have been observed, and (3) whether the decision is
supported by competent substantial evidence. If the Petitioner made a prima facie
showing of entitlement to the conditional use, then the burden was upon the parties
opposing the conditional use to demonstrate that the criteria set forth in the applicable
code were not met.

The Court finds there was no competent substantial evidence to support the
Board’s denial of the Petitioner's Land Use Application based upon the requirement of
an all weather road to service the portable toilets. The Court finds that neither the LDC
or DSM contain any such requirement.

The record is inconclusive regarding the Petitioner’s compliance with applicable
buffering because the evidence presented by both parties simply does not address with
clarity how the site plan does or does not comply with this straight forward requirement.

It is possible that existing vegetation satisfies this requirement in whole or in part,

but the record does not provide any assistance in this regard.



Therefore it is ORDERED that the decision of the Escambia County Board of
Adjustment decision denying the appeal of the staff denial of the development order is
hereby QUASHED. This cause is remanded to the Board for further proceedings
consistent herewith to address with specificity the compliance or lack thereof with LDC
buffering standards. It is the Court’s strong recommendation that if the application is
denied due to buffering, that any denial issued comply with Section 2-1.4(c)(3) of the
LDC and state with specificity the basis for such denial.

DONE AND ORDERED at Pensacola, Escambia County, Florida.

L]
eSigied by CIRCUIT COURT JUDGE THOMAS DAl EISSER

on 09/28/2017 13:29:33 aNOhnxDO
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
IN AND FOR ESCAMBIA COUNTY, FLORIDA

SEAN'SOUTPOST, INC.,
aFlorida Corporation,
Petition for Writ of Certiorari
Petitioner, (Fla. R. App. P. 9.100(c)(2))
Case No.: 2017-CA-
V. Division:

ESCAMBIA COUNTY, acting by and
through its BOARD OF
ADJUSTMENTS,

Respondent.
/

PETITION FORWRIT OF CERTIORARI

Petitioner, SEAN'S OUTPOST, INC., a Florida Corporation, (*Sean's
Outpost"), by and through its undersigned counsdl, files this Petition for Writ of
Certiorari pursuant to Fla. R. App. P. 9.100(c)(2).

l. I ntroduction

A. Background

Sean's Outpost, in an effort to comply with the Escambia County
Comprehensive Plan and Land Development Code (LDC), as well as, to ensure the
safety of the persons living peacefully on its property, submitted an application on
April 5, 2016, to the Director of Development Services, Horace L. Jones ("Mr.
Jones"), to have the County recognize and permit the continued use of Sean's

Outpost's commercially zoned property for use by persons sheltering on the



property. The application was accompanied by an explanation of the request and a
detailed site plan required by the County staff. The submission of the permit
application and payment of the $847.00 application fee followed years of
discussions with the County staff to get to a point where the County would
authorize the continued use of the property for residential use.

The process was unnecessarily complicated because a single vocal neighbor
adjacent to the property continually opposed Sean's Outpost in this multi-year
permitting process. It appears from the record that the neighbor's opposition is
rooted in prejudice against the use of Sean's Outpost's private property to provide a
safe and secure location for homeless personsto shelter. County staff denies that
their opposition to the application is based on the fact that the useis a"homeless’
encampment. They insisted they have no problem with the requested use, they just
want Sean's Outpost to comply with the development review process. However, as
Is evident by the fact that the Development Order Application submitted by Sean's
Outpost met the objective criteriafor approval and did not propose any
development, it is difficult to square staff's position with the fact that the staff
denied the application instead of issuing it with a condition. The only requested
action was to continue use of the property as a place where persons can shelter

peacefully as they have for years — essentially a continuation of the residential use
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that had occurred on the property in prior years (although that residential use was
in atrailer, not atent).

Despite the Development Order Application that sought no development, the
County staff, acting as the Development Review Committee (DRC), made a final
determination to "Deny" Sean's Outpost's request to continue to use the property
for residential use to shelter personsliving in tents. The Written Final
Determination of October 12, 2016, gave no reasons for the denial. From the
testimony at the DRC it was assumed that the denia was because staff determined
that an all-weather road was required from the County's public road (Massachusetts
Avenue) back to the rear of Sean's Outpost's property. At the DRC hearing held
on October 12, 2016, the issue was narrowed to the County claiming that the
Design Standard Manual (DSM) Section 2.2 required the construction of an all-
weather access road from Massachusetts Avenue all the way to the rear of the
property in order to service the portable toilets. Even though Sean's Outpost's own
Engineer of Record and the company servicing the portable toilets indicated in
writing that the existing dirt road was sufficient to service the portable toilets, the
County nevertheless insisted the all-weather road was required.

Although Sean's Outpost disagreed with staff's interpretation of the DSM
standard they acquiesced to County staff and asked the DRC to approve the

application with the all-weather road as a condition. Unexpectedly, Mr. Jones told
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the DRC that because the all-weather road was not listed on the applicant's site
plan (because it was never desired), then the DRC should deny the permit. The
DRC denied the permit. Sean's Outpost paid the $682.60 fee and timely appealed
that denial to the Board of Adjustments (BOA).

At the BOA hearing on December 7, 2016, the newest member, Mark
Robinson, recused himself without explanation. That left six BOA members
present for the quasi-judicia hearing. Following afour hour hearing, Jesse Casey
made a motion to uphold the DRC's denial. The motion was seconded by Judy
Gund. One other BOA member, Frederick Gant, voted for the motion. Three
BOA members, Chairman, Auby Smith; Vice Chairman, Bill Stromquist; and
Jennifer Rigby voted against the motion. The vote was 3-3 (tie). Despite an
attempt to clarify from the undersigned counsel, the hearing adjourned and on
December 9, 2016, Andrew Holmer, the Division Manager of Development
Services, issued awritten notification of BOA action stating: "The appeal failed to
receive an affirmative majority vote and is denied."

As argued below, because Sean's Outpost was denied due process and
because its application otherwise met all requirements for approval, the County
was required to show by competent substantial evidence that the permit, did not, in
fact, meet the requirements of the LDC and that the approval of the permit would

be adverse to the public. Due process was denied because, the BOA, in its vote of
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3-3, failed to take official action because the LDC is clear that a mgjority of those
BOA members present and voting is required to take official action. Since there
was no majority vote, then no official action was taken. The County failed to
present competent substantial evidence at the hearing that the permit did not, in
fact, meet the requirements of the LDC and they likewise failed to produce
evidence that the approval of the permit would be adverse to the public.

Therefore, the Court should quash the Final Order and remand back to
the BOA with clear findings of fact leading to an approval of the application.

B. Appendix

The Petition includes an Appendix containing Exhibits 1-10. Exhibit 1
contains Sean's Outpost's initial application dated April 5, 2016. Exhibit 2 isthe
fina site plan and operating manual submitted prior to the DRC meeting on
October 12, 2016. Exhibit 3 isthe DRC's Written Final Determination dated
October 12, 2016. Exhibit 4 isthe October 27, 2016 appeal of the DRC action
submitted with the requested compatibility analysis. Exhibit 5 contains the written
notification of the BOA's action dated December 9, 2016. Exhibit 6 contains a
series of correspondence between the undersigned counsel and the BOA's attorney
seeking clarification on Exhibit 5 including a provision from the former LDC. The
BOA’s authority and duty is described in 81-4.5 of the LDC. Exh. 7; 314-316.

Section 2-1.4(d)(2) describes appeal procedures and requirements. Exh. 7; 319.
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Section 2-6.10(b) describes the LDC appeal process. Exh. 7; 320-322. Section 1-
1.11 outlines the rules for understanding LDC provisions. Exh. 7; 323-325.
Section 3-2.11 outlines zoning criteriain a Heavy Commercial/Light Industrial
district (HC/LI). Exh. 7; 326-331. DSM Section 2.2 describes access
management. Exh. 7; 332. Fla. R. App. P. 9.100(c)(2) relates to petitions for
review of quasi-judicial action of agencies, boards and commissions of local
government. Exh. 7; 334. Fla. R. App. P. 9.020(i) defines the "Rendition of an
Order". Exh. 7; 336. Exhibit 8 isthe Special Magistrate's Amended Order. Exhibit
9 isaletter from Mr. Jones dated September 13, 2016 setting the date for the
October 12, 2016 DRC meeting. Exhibit 10 is the Minutes from the BOA hearing
held on December 7, 2016.

[I. Bassfor Jurisdiction

This Court’ s jurisdiction is invoked pursuant to: ArticleV, 85, Florida
Congtitution; §26.012, Fla. Stat.; Fla. R. App. P. 9.030(c); Fla. R. App. P.
9.100(c)(2); and LDC 82-1.4(d)(2). Although submitted as a petition for writ of
certiorari, thisis an appeal as a matter of right. Haines City Community

Development v. Heggs, 658 So. 2d, 523, 530 (Fla. 1995). See, e.g., Broward
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County v. G.B.V. Int'l, Ltd., 787 So. 2d 838 (Fla. 2001) ("first-tier certiorari review
is not discretionary but rather is a matter of right.")*

[11. Partiesand Standing

The real partiesin interest are Sean's Outpost and Escambia County.

Section 2-1.4(d)(2), LDC, permits an appeal of the decision of the BOA to
the Circuit Court in accordance with Floridalaw. Exh. 7; 319. Fla R. App. P
9.100(c)(2) permits an appeal to be filed within 30 days of the rendition of the
order to bereviewed. Exh. 7; 334. Fla. R. App. P. 9.020(i) defines "Rendition of
an Order" to be when a signed, written order is filed with the clerk of the lower
tribunal. Exh. 7; 336. Although it can be fairly argued that the rendition date of
the BOA's decision was December 9, 2016, when Exhibit 5 was signed (although it
Isnot clear that this Final Order was ever filed with the BOA's Clerk), this petition
isfiled within 30 days of the BOA hearing held on December 7, 2016. Under
either date, the petition istimely filed.

V. Statement of the Record

A. TheRequested Action
The property at issueis owned by Sean's Outpost, Inc., an entity organized

under the laws of the State of Florida. Sean's Outpost provides meals and other

! Because the appeal is a matter of right, the Court should issue the required Order
to Show Cause so that this matter can be resolved in a timely manner without
additional harm to Sean's Outpost.
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servicesto personsin need. The Future Land Use Designation for the property is
Mixed Use Urban and it isin the Heavy Commercial/Light Industrial (HC/LI)
zoning district.

Sean's Outpost's property is approximately 8.82 acres of which
approximately the easternmost five acres are jurisdictional wetlands. The areais
vacant and heavily wooded. The northern boundary of the property abuts
Massachusetts Avenue. The Mayfair residential neighborhood is to the south and
west of the property and to the east isaswamp. For the past several years, Sean's
Outpost has allowed persons who otherwise have no permanent residence to
remain onsite. Those guests have, from time to time, constructed temporary
shelters utilizing tents and tarps. Except for a properly permitted privacy fence
along the western boundary, no permanent development or other development
activity has occurred on the site. The County was provided and the property is
governed according to a detailed Operating Manual that provides rules of conduct
for aguest on site. (Transcript 26: 8-14 and Exh. 2; 246-269). The County claims
the use is "development” and so required Sean's Outpost to obtain a campground

permit or to submit a development order application in order to continue to use its

property.
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After two years of negotiations with both the County and the State
Department of Health?, Sean's Outpost received final action on its application for a
campground on March 22, 2016. In that action, Sean's Outpost learned that in its
present use, the property does not require alicense or permit for camping from the
State Department of Health and, therefore, it is operating in full compliance with
State health and sanitation provisions. Exh. 1; 216-217. The Health Department
has periodically inspected the facility and has documented full compliance. Two
weeks after the State's action, Sean's Outpost filed the development order
application at issue in this appeal. In the application dated April 5, 2015 (Exhibit
1), Sean's Outpost proposed to maintain the status quo residential camping use of
the property.

Asindicated on the Preliminary Site Plan (Exh. 1; 207), Sean's Outpost
proposes no development and seeks nothing more than to continue its residentia
camping use. That is, it does not intend to construct, develop, or otherwise change
the nature of the use which has for the past two years coexisted peacefully with the
surrounding neighborhood and which prior to Sean’'s Outpost ownership was a
residential use.

The siteis serviced by ECUA potable water and garbage service and the

sanitary facilities are provided by Containers, Inc. in the form of three portalets

% The State Department of Health and not the County has permitting authority over
campgrounds and RV parks.
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(portable toilets) and one hand washing station. These sanitary facilities are clearly
shown on the site plan. While the site plan shows specific locations for tent sites,
in actual practice, the tents are more spread out on the available uplands. As stated
earlier, the State Health Department inspectors have continued to provide
Inspection services and have documented compliance in their Inspection Reports.
Exh. 1; 218-240.

B. TheDenial by DRC

The DRC process in Escambia County is normally one of back and forth
between applicant and staff. Traditionally, a pre-application meeting occurs
followed by the applicant submitting a written application along with a detailed
site plan of the requested improvements. Staff reviews the application and they
offer written comments. Some of the comments are pro forma and others are
substantive. An applicant reviews the comments, complies as appropriate and
proceeds to DRC when the objective criteria of the LDC have been met.

Here the process was not traditional both because the application for the
development order was regquesting no devel opment and because the process was
under the strict time frames set by the Code Enforcement Special Magistrate. The
Code Enforcement Special Magistrate was involved because the County issued a
Notice of Violation (NOV) to Sean's Outpost on June 20, 2016, citing them for

violation of the LDC for not having completed the devel opment review process.
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Obviously, the remedy for the NOV was completion of the DRC process which
Sean's Outpost initiated by submission of its application on April 5, 2016 (Exhibit
1). Even though Sean's Outpost was working cooperatively with the County to
compl ete the development review process, the County felt the need to issueits
NOV?,

In the written Amended Order issued by the Special Magistrate (Exhibit 8),
Sean's Outpost was "permitted to maintain the current use of the property for a
period of up to no more than (90) ninety dates from the date the DRC returns its
fina commentsto the current application.” The Order further stated "that the
County will timely review the application in its amended form and provide
comments and conditions for approval or deny the application...The Respondent
[Sean's Outpost] shall have ninety (90) days from the issuance of the County
response to either accept the conditions and request the issuance of the
development order or pursue its appellate remedies. Compliance with this Order
may be achieved by either (1) issuance of adevelopment order; (2) thefiling of a
timely appeal by the Respondent of an unacceptable condition or denia of the

development application (in such case the time does not commence until the

* This was the second NOV issued to Sean's Outpost. The first wasissued in 2014
and Sean's Outpost successfully challenged the NOV and it was dismissed and the
dismissal upheld on appeal to the Circuit Court. Thereafter, the County amended
the LDC and changed the provisions on temporary structures.
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resolution of the appeal), or (3) removal of all non-conforming temporary
structures from the property." Exh. 8; 334.

By letter of September 13, 2016 (Exhibit 9), the County informed Sean's
Outpost that it had filed with the Special Magistrate comments on the application
and set the date for the DRC on October 12, 2016 "for the purpose of determining
site plan compliance with the [LDC] for issuance or denial of the development
order" and required that all of staff's comments be addressed no later than
September 28, 2016. On September 28, 2016, Sean's Outpost submitted a revised
site plan addressing comments of staff along with a detailed Operating Manual
(Exhibit 2). Staff reviewed and seemed to hold to their position that an all-weather
road to service the portable toilets would have to be a condition of permit approval.

On October 12, 2016, the DRC meeting opened with only one member
present. Mr. Jones presented for the County. Sean's Outpost questioned the DSM
2.2 "requirement"” for an all-weather access road to service portable toilets given
the fact that both the engineer of record and the company that actually services the
portable toilets stated such aroad was not required and, in fact, that the existing
access road was sufficient. Furthermore, it was pointed out that DSM 2.2 does not
state the length of the road, only that an all-weather access exist where it meets the
public road. The purpose being to protect the public road and provide asingle

point of access to the public road from the property.
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Notwithstanding that position, Sean's Outpost clearly indicated that if the
County believed the all-weather road all the way to the rear of the property was
needed, then the DRC should approve the application with the all-weather road as
arequired condition. Thiswas completely consistent with the Special Magistrate's
Amended Order to "either accept the conditions and request issuance of the
development order or pursue its appellate remedies." (Emphasis added). Exh.
8;334. Even though Sean's Outpost clearly indicated that it would accept asa
condition of approval the condition of an all-weather access road, Mr. Jones told
the sole DRC member (a subordinate of Mr. Jones) that because the all-weather
access road did not appear on the site plan, then he recommended that the DRC
deny the application. The DRC denied the application as shown by Exhibit 3.
That document, on page 4 of 4, states that "[t]he development plan is denied for the
reasons noted below." There are no reasons noted.

C. BOA Hearing

Although there were no reasons noted on the DRC denial, Sean's Outpost
proceeded with its appeal to the BOA under the assumption that the issues had
been narrowed to the County's claim that an all-weather access road was required.
Thiswas clearly stated in the appeal package submitted on October 27, 2016
(Exhibit 4). Staff never clarified or offered any contrary evidence before or at the

BOA hearing.
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I.  No competent substantial evidence presented by staff that
Sean's Outpost did not meet the criteria for approval.

At the BOA hearing, which lasted over four hours, the six members of the
BOA present and participating” heard the evidence presented and argument from
the County and counsel for Sean's Outpost. The County submitted no evidence
that an all-weather access road was required by DSM 2.2 to extend al the way
from Massachusetts Avenue to the rear of the subject property. The County simply
stated it was required and introduced a copy of DSM 2.2 to justify the requirement.
Staff called no witness to testify on the matter and provided no other evidence. All
DSM 2.2 requiresisthat "[v]ehicular access to public roadways shall be
accomplished by means of an improved access facility (i.e., driveway, private road,
etc.). Unimproved and/or unrestricted access will not be permitted.” Exh. 7; 332.
Asisclearly shown on the site plan, an improved driveway onto Massachusetts
Avenue from the property is provided. There was no evidence (much less
competent substantial evidence) introduced by the staff at the BOA hearing that
DSM 2.2 requires the contemplated access to the public roadway extend al the
way to the rear of the property.

Assuming, however, for the sake of this appeal, that such evidence had been

presented, it was clear from the evidence before the BOA that Sean's Outpost

4 Asindicated in the BOA mi nutes, BOA member, Mark Robinson recused himself
and left the hearing (Exhibit 9).
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informed the staff and DRC that they could issue the permit conditioned on the all-
weather road being built. No other competent substantial evidence for denial of
the application was submitted at the BOA hearing.

ii.  No competent substantial evidence was presented by staff that,
If approved, the usewould be adverseto the public.

The County staff presented no evidence that the requested use of the
property would be adverse to the public. In fact, the staff took every opportunity
to state that the proposed use was not at issue, only compliance with the LDC
which, as stated above, was narrowed to the all-weather access road by both Sean's
Outpost's appeal package and the staff's failure to produce sufficient evidence of
any other deficiencies.

The only "evidence" of any opposition to the use of the property to shelter
those without permanent homes was the testimony of Richard Pierce Grimes, I11
and Louis and Helen Jolly®, residents of the Mayfair neighborhood who told the
BOA of their genera objectionsto the application. Mr. Grimes acknowledged he
was the main objector to the project and had been present at every hearing. He

summed up his position on the issue thusly:

> The BOA attorney cautioned the BOA on the appropriate weight to give the
testimony of these lay witnesses and the undersigned objected to their testimony
(Transcript at 138: 8-13).
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GRIMES: We do not need thisin the neighborhood. And yes, thiswill be
the first homeless campground permitted anywhere in the
United States. If this gets permitted here, y'all could wind up
having them behind your house because you set a precedent at
that point.

VOICE IN THE
AUDIENCE: That's right.

(Transcript 131: 4-11)

D. BOA VoteResultsin No" Official Action"

As reported in the transcript, the minutes (Exhibit 9), and the notification of
the BOA action (Exhibit 5) the vote of the BOA at the close of the hearing was 3-
3. The undersigned counsel alerted the BOA's attorney to the fact that a 3-3 vote
resulted in "no official action taken" and requested the BOA attorney set another
BOA hearing, but the BOA attorney respectfully disagreed with my interpretation
of the requirements of the LDC (Exhibit 6) and stated the matter would have to be
resolved on appeal. Sean's Outpost was thus forced to pay $405.00 filing fee and
file this Writ of Certiorari.

V. Standardsfor Review

A. Standardsfor Certiorari Review by the Circuit Court.
Since Sean's Outpost is entitled as a matter of right to certiorari review of the
BOA's decision, the circuit court must determine: (a) whether procedura due
process was accorded; (b) whether the essentia requirements of law were

observed; and (c) whether the order in dispute was supported by competent
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substantial evidence. See, e.g., Broward County v. G.B.V. Int'l, Ltd., 787 So. 2d
838 (Fla. 2001); Haines City, 658 So. 2d at 530. Since the Court is essentially
acting in an appellate capacity, its "duty is simply to review the record to determine
whether the decision is supported by competent substantial evidence" City of
Jacksonville Beach v. Car Spa, Inc., 772 So. 2d 630, 631 (Fla. 1¥ DCA. 2000).

Competent substantial evidence was defined more than 50 yearsago in
DeGroot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957), wherein the court said:

Substantial evidence has been described as such evidence as will

establish a substantial basis of fact from which the fact at issue can be

reasonably inferred. We have stated it to be such relevant evidence as

areasonable mind would accept as adequate to support a conclusion.

(Citations omitted.) In employing the adjective "competent” to

modify the word "substantial," we are aware of the familiar rule that

in administrative proceedings the formalities in the introduction of

testimony common to the courts of justice are not strictly employed.

(Citations omitted.) We are of the view, however, that the evidence

relied upon to sustain the ultimate finding should be sufficiently

relevant and material that a reasonable mind would accept it as

adequate to support the conclusion reached. To this extent the

"substantial" evidence should also be " competent.”

The District Court of Appea emphasized the importance of DeGroot in
Agner v. Smith, 167 So. 2d 86, 91 (Fla. 1st DCA 1964), cert. dismissed, 172 So. 2d
598 (Fla. 1965), by repeating the language of Mr. Justice Thornal in DeGroot.

B. Legal Standard for Evaluation of a Denied Per mit Application.

With respect to the standard of review to be applied during the quasi-judicial

hearing of an appeal of a denied permit application, the case most often cited is
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Irvine v. Duval County Planning Commission, 495 So. 2d 167 (Fla. 1986),
approving and adopting Judge Zehmer’ s dissent in Irvine v. Duval County
Planning Commission, 466 So. 2d 352 (Fla. 1st DCA 1985). The Supreme Court
decision isshort. Hereiswhat the court said:

On the facts and circumstances of the case, we agree with Judge

Zehmer (dissenting) that once the petitioner met the initial burden of

showing that his application met the statutory criteria for granting

such exceptions, "the burden was upon the Planning Commission to

demonstrate, by competent substantial evidence presented at the

hearing and made a part of the record, that the [special] exception

requested by petitioner did not meet such standards and was, in fact,

adverse to the public interest." Irvine, 466 So. 2d at 364.

Sean's Outpost satisfied itsinitial burden to show compliance with the
criteriaset forth in the LDC as discussed in more detail below in VI1.(C). The
guestion then iswhat level of evidence was required for the BOA to justify denial?
Irvine informs us the BOA was required to satisfy two burdens: (1) the evidence
presented in support of the permit did NOT "in fact" meet the County criteria; and
(2) the permit, if granted, would "in fact" be "adverseto the public interest." In
addition, the evidence in opposition to the application must be both "competent”
and "substantial." DeGroot v. Sheffield, supra.

VI. Argument

A. Sean'sOutpost assertions of error and summary of argument as
to why the Court should quash the Final Order.

In reviewing the Board' s decision, the Court must examine:
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(@ Whether procedura due process was accorded,
(b)  Whether the essential requirements of law were observed, and

(c)  Whether the order in dispute was supported by competent
substantial evidence.

The record shows that the County failed in all three areas. Firstly, Sean's
Outpost was not afforded due process because the BOA took no official action
with its 3-3 vote, however, the staff wrongly reported and affirmed that the BOA
did take official action (i.e. denial of Sean's Outpost's appeal). Secondly, the
consideration by the BOA of the permit denia did not follow the essential
requirements of law because the BOA, acting on advice of its counsd, staff, and
the LDC incorrectly applied the Irvine standard. Lastly, the County failed to
present any competent substantial evidence that the permit did not in fact meet the
County criteriaor that if granted, the permit would "in fact" be adverse to the
public.

B. Majority voterequired for official action.

The BOA is created and granted its authority by the LDC. Acting asa
guasi-judicia body, the BOA must follow the LDC and state law in the area of
land use. Additionally, the BOA can only act in accordance with the authority
granted it by the LDC and state law. As stated in Section 1-1.11(a) “[t]he LDC
shall be interpreted and administered broadly...to achieve its declared purposes.”

Section 1-1.11(b) goes on to state that the "meaning of aprovisioninthe LDC
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must first be evaluated according to the plain language of the provision. If the
meaning is clear, then the remaining administrative function is to enforce it
according to its stated terms.” Finally, Section 1-1.11(d) states "[a] particular
intent expressed in the LDC has authority over a general one, such that when there
Is amore specific requirement it must be followed in place of a more general one,
regardless of whether the general requirement is more lenient or in conflict with
the specific one." Exh. 7; 323-325.

Regarding the BOA, Section 1-4.5 established it and grants it powers and
procedures. Regarding its quorum and vote, Section 1-4.5(c)(1) is clear when it
states that "[a]t |east four of the seven members must be present to hold a meeting,
and amajority vote of those present is required for any official action to be taken
at the meeting." (Emphasis added). Section 1-4.5(c)(3) states that "the BOA shall
follow its adopted rules of procedure for quasi-judicial hearings consistent with the
application review processes of the LDC and any other applicable county or state
requirements.”

LDC Section 2-6.10 provides the BOA guidance on the appeal of
administrative decisions with Section 2-6.10(b)(4) stating that "[i]f the BOA finds
from the record of the hearing that the applicant has presented competent
substantial evidence providing the required conditions set out in the compliance

review provisions of this section, the board shall find the appealed decision in
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error. The finding shall state with particularity how the decision of the
administrative official was arbitrary or capricious. If the conditions are not proven
the board snall affirm the decision.”

However the BOA finds the evidence and applies the law, it must do so with
an "official action." Sinceitisclear from the LDC that "a mgority vote of those
present (in this case four votes) is required for any official action to be taken" then
a 3-3 vote (as occurred in this case) cannot result in official action. Therefore, an
Interpretation of this fact pattern to mean that because the applicant failed to get
four votes means the denial of its appeal iswrong and is aviolation of due process.

Although it is clear on its face that it takes a majority vote of those present
before any official action can be taken, the point is further supported by previous
language of the LDC regarding the BOA appeal process before it was amended to
its present language. The previous authority for the BOA to act on an
administrative appeal was found in LDC Section 2.04.01(C). Exh. 6; 307-308.
There the specific provision stated: "The concurring vote of amajority of the
members of the BOA present and voting shall be necessary" (not for "any action to
be taken") but "to reverse any order, requirement, decision, or determination of any
such administrative official, or to decide in favor of the applicant on any matter

upon which it is required to vote."

21 of 26



Under the previous LDC provision, a 3-3 vote would result in official action
in that it would not reverse the DRC denia or decide in favor of the applicant.
Based on this, it is clear the Board of County Commissioners knows how to write a
code provision that results in "official action" with a 3-3 vote but because it
amended that specific provision with the new provision of Section 1-4.5(c)(1) it
must have intended the plain language of the provision to apply —that it takes a
majority vote of those present before "any official action istaken." (Emphasis
added).

Since there was not a mgjority vote of those present, then no official action
was taken and unless and until such official action istaken, Sean's Outpost is being
denied due process of law.

C. Sean'sOutpost'sinitial burden.

The LDC Section 3-2.11 (Exh. 7; 326-331) established the objection criteria
that must be met for approval of Sean's Outpost's application to continue to use its
property to shelter homeless persons. Section 3-2.1(b) provides the permitted uses
and includes in subsection:

(1) Residentia usesif outside the Industrial future land use (as here);

(4)(g) homeless shelters; and

(5)(b) campgrounds.
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However one classifies the use of the subject property it falls into one of
these permitted uses. The only restriction on campgroundsisthat it requires a
minimum |ot area of five acres; which is met here because the property is amost
nine acres. Because the requested use of the property is a permitted use, Sean's
Outpost met itsinitial burden and that burden, under Irvine, shifted to those
opposing the project.

D. TheBOA'sdecison on December 7 violated the Irvine standard
for quasi-judicial hearings.

Under the Irvine standard discussed above, in order for the BOA to have
properly upheld DRC's denial of the permit application, those who opposed the
application (staff and public) must have shown by competent substantial evidence
that the application did not meet the published criteria 