AGENDA
COMMITTEE OF THE WHOLE WORKSHOP
BOARD OF COUNTY COMMISSIONERS

Board Chambers
Suite 100
Escambia County Governmental Complex
221 Palafox Place

November 12, 2009
9:00 a.m.

Notice: This meeting is televised live on Cox Cable 98 and recorded for
rebroadcast on the same channel.

1. Call to Order
(PLEASE TURN YOUR CELL PHONE TO THE SILENCE OR OFF SETTING.)
2. Was the meeting properly advertised?

3. Pensacola Bay Area Chamber of Commerce Report — (For
Discussion No Backup)
(Evon Emerson — 30 min)
A. Discussion
B. Board direction

4, Internet Hotel Bookings and Tourist Development Tax
(Ed Dion, Alison Rogers — 30 min)
A. Discussion
B. Board direction

5. 4th Cent Tourist Development Tax Reimbursement for Oriskany —
(For Discussion No Backup)
(Grover Robinson — 10 min)
A. Discussion
B. Board direction




10.

11.

12.

13.

Mooring Field Pilot Program — Florida Fish and Wildlife
Conservation Commission — (Backup to be Distributed Under
Separate Cover)

(Keith Wilkins / Robert Turpin — 10 min)

A. Discussion

B. Board direction

Fishing Bridge

(Keith Wilkins — 10 min)
A. Discussion

B. Board direction

Beach Renourishment Effort

(Keith Wilkins — 15 min)

A. Stopping Effort — No Matching Funds from County
B. Normal Perdido Key Renourishment ($8.2M Match)
C. Discussion

D. Board Direction

Habitat Conservation Plan
(Lloyd Kerr / Tim Day — 30 min)
A. Discussion

B. Board direction

The Public Participation Plan — Land Development Code Revisions
(Lloyd Kerr — 15 min)

A. Discussion

B. Board direction

Allowance of Assisted Living Facilities in R3 — (For Discussion No
Backup)

(Comr. Grover C. Robinson, IV — 10 min)

A. Discussion

B. Board direction

Parking of School Buses in Neighborhoods
(Comr. Grover C. Robinson, IV — 10 min)
A. Discussion

B. Board direction

Structures Demolished on Private Property — (For Discussion No
Backup)

(Comr. Grover C. Robinson, IV — 10 min)

A. Discussion

B. Board direction
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14.

15.

16.

17.

18.

Escambia Treating Memorandum of Understanding for
Redevelopment

(Bob McLaughlin — 10 min)

A. Discussion

B. Board direction

The City of Pensacola Environmental Services Memorandum of
Understanding

(Bob McLaughlin — 10 min)

A. Discussion

B. Board direction

County Leqislative Request — (For Discussion No Backup)
(Bob McLaughlin — 15 min)

A. Discussion

B. Board direction

Out-of County Travel — National Mixed Incoming Housing
Development Group — St Louis Missouri

(Bob McLaughlin — 15 min)

A. Discussion

B. Board direction

Adjourn
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Shirley L. Gafford

From: Bob McLaughlin

Sent: Thursday, November 05, 2009 9:55 AM

To: Shirley L. Gafford

Subject: FW: Internet Travel Companies ‘
Attachments: Attorney General ITCComplaintFiled.pdf; Leon v. Expedia.Complaint.11.3.09.doc

Pls include this email and attachments to the COW

Thanks

From: Chris Holley [mailto:cholley@fl-counties.com]

Sent: Thursday, November 05, 2009 8:03 AM

To: Wendell Taylor - assistant; Adjit Lalchandani ; amosley@coj.net; alanp@gtcom.net; admin@madisoncountyfl.com;
madisonbocc@embargmail.com; aboswell@seminolecountyfl.gov; benpingree@mywakulla.com; bhenry@broward.org;
Bob McLaughlin; brad_carter@bradford-co-fla.org; brad.thorpe@bocc.citrus.fl.us; mary.glancy@bocc.citrus.fl.us;
bradley.arnold@sumtercountyfl.gov; Bruce Loucks - Assistant; cmayer@flaglercounty.org; ccoffey@flaglercounty.org;
Dale Williams ; hamiltoncounty@windstream.net; countyadministrator@hermandocounty.us; dbutler@gulfcounty-fl.gov;
ed.hunzeker@co.manatee.fl.us; esealover@nassaucountyfl.com; Edwin Smith ; outlawf@stlucieco.org;
mocdyf@circuit8.org; Fritz Behring; aliceg@co.hernando.fl.us; has@miamidade.gov; George Burgess - Maggie ;
gburgess@miamidade.gov; Holmes County VACANT(Sherry Fitzpatrick); carrie.cotter@brevardcounty.us;
howard.tipton@brevardcounty.us; Hunter Walker ; county.admin@taylorcountygov.com; James Dinneen; James L. "Jim"
Ley ; droberts@scgov.net; c.treadwell@desotobocc.com; J.Brewer@desotobocc.com; Jim Crawford (Marlene Stafford);
Jim Curry; joeforte@seminolecountyfl.gov; John J. Gallagher ; John J. Gallagher (Assistant); miller@gadsdengov.net;
jwilliams@gadsdencountyfl.gov; Joseph Baird; jcone@bakercountyfl.org; Judy Kennington-Korf (Business Fax);
jkennington-korf@hendryfla.net; Karen Hawes; chickla@leegov.com; kirkbradleyreams@gmail.com;
lee.niblock@marioncountyfl.org; Leo Ochs; Lexton Albritton ; bcc@hardeecounty.net; Lisa Spriggs ; Lyle Seigler;
hindede@co.walton.fl.us; Ibonner@co.okeechobee.fl.us; mjohnson@gtcom.net; mwanchick@sjcfl.us; sjum@osceola.org;
mfre2@osceola.org; Michael Herr; mdrake@hcbcec.org; mwright@hcbec.org; Mike Cassidy - Denise Lytle;
dixiecm51@bellsouth.net; murphym@suwcounty.org; Murphy McLean, Jr. (Kasey Stewart); alamp@leoncountyfl.gov; Pat
Bean ; wynnem@bhillsboroughcounty.org; Peter Herbert; Randall Reid (Markisha Boykin); rhr@alachuacounty.us; Regina
Parrish ; Rick Leary ; Rick Lyons ; Robert Hill ; rlasala@pinellascounty.org; rweisman@pbcgov.com;
roger.baltz@charlottefl.com; gastesi-roman@monrcecounty-fl.gov; Ron McQueen - Lisa ; rmcq@agilchrist.fl.us; Ruth

Attaway ; Ruth Attaway - Assistant ; Ruth Attaway - Kay ; Sandy Minkoff; tkryzda@martin.fl.us; Ted Lakey ; Wendell
Taylor

Subject: FW: Internet Travel Companies

| thought you folks would like this as well. Chris

Christopher L. Holley
Executive Director

Florida Association of Counties
P.O. Box 549

Tallahassee, FL 32302

Ph#. 850-922-4300

Fax #: 850-488-7501

Website: www.fl-counties.com

-----Original Message-----

From: Ginger Delegal

Sent: Wednesday, November 04, 2009 9:35 AM
To: Ginger Delegal

C/W #4



Cc: John W. Smith; Davin Suggs; Cragin Masteller; Chris Holley
Subject: Internet Travel Companies

County Attorneys and FACA F&T Committee,
Yesterday, six counties filed suit against certain internet travel companies, including Expedia and Orbitz, seeking a
declaration of tourist development taxes due and an enforcement of the collection of those taxes. The counties were:

Flagler, Lee, Leon, Manatee, Pinellas, and Polk. The complaint is attached. No case number has been assigned yet.

In addition, Attorney General Bill McCollum filed suit on behalf of the State of Florida, seeking similar relief. The state’s
complaint is attached as well.

Prior to the filing of these suits, Broward, Orange, Monroe and Palm Beach had already filed suit — some several years
ago.

Stay tuned. Call me if you have questions.

~Ginger Delegal

Virginia "Ginger" Delegal

General Counsel

Florida Association of Counties

gdelegal @fl-counties.com

100 S. Monroe St ¢ Tallahassee, FL 32301
P.0. Box 549 » Tallahassee, FL 32302

Phone: (850) 922-4300 » Fax: (850) 488-7501
www.fl-counties.com « All About Florida ¢

Confidentiality: This electronic communication, including any authorized attachments, contains information from the Office of the General Counsel at the Florido Asscciation of
Counties, Inc., that may be legally privileged, confidential, and exempt from disclosure under applicable law. This communication olso may include content that was not ecriginally
generated by this office. If you are not the intended recipient, any use or dissemination of this communicotion is strictly prohibited. if you have received this communication in

error, please notify the sender immediately and delete it from all computers an which it may be stored.

C/W #4



IN THE CIRCUIT COURT FOR THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

STATE OF FLORIDA,
OFFICE OF THE ATTORNEY GENERAL,
DEPARTMENT OF LEGAL AFFAIRS,
Plaintiff,
V. Case No. 2009 CA
EXPEDIA, INC.,
ORBITZ,LLC, and
ORBITZ, INC.,

Defendants.
/

COMPLAINT

Plaintiff, State of Florida, Office of the Attorney General, Department of Legal Affairs
(the “Attorney General”), sues Defendants, Expedia, Inc., Orbitz, LLC, and Orbitz, Inc.
(collectively, “Defendants™), and alleges as follows:

I. JURISDICTION AND VENUE

1. The Court has subject matter jurisdiction pursuant to section 26.012, Fla. Stat.

2. The Court has personal jurisdiction over Defendants pursuant to section
48.193(2), Fla. Stat., because each of them is engaged in substantial and not isolated activity
within the State of Florida.

3. Venue is proper because the cause of action accrued in Leon County.

II. PARTIES
4, The Attorney General is the chief legal officer of the State of Florida and the

enforcing authority for Chapter 501, Part II, Florida Statutes (2009).



5. Expedia, Inc. is a foreign corporation authorized to transact business in Florida
and transacting business in the State of Florida. Orbitz, LLC and Orbitz, Inc. are foreign
corporations transacting business in the State of Florida.

IV.  BACKGROUND

6. By some estimates, more than half of all hotel bookings in the United States are
made online, many through internet travel companies owned by the Defendants. Through their
websites, Defendants rent hotel rooms to consumers in many different hotels in both large and
small cities throughout the State of Florida and elsewhere. Internet travel companies generally
offer their services to hotels and consumers along two different business models: The “Agency
Model” and the “Merchant Model.”

A. The “Agency Model”

7. Under the Agency Model, Defendants charge a “service fee” to hotel operators on
a transaction basis for booking consumers into rooms at a given hotel. Recently, the Defendants
have also charged a “booking fee” of approximately $5.00 per transaction directly to the
consumers involved. Under the Agency Model, the hotel itself sets the price of its rooms and is
the merchant of record for the transaction. The consumer pays the hotel directly for the room.
Defendants do not maintain any inventory of rooms, do not set the cancellation policies, and do
not have any financial responsibility or liability to the consumer for dissatisfaction with or
mistakes in booking under this model.

8. Under the Agency Model, Defendants do not pay any occupancy taxes on the fees
they receive from the hotels or the consumers related to making the hotel reservations.

B. The “Merchant Model”



9. Under the Merchant Model, Defendants do not function merely as a service
provider collecting a fixed transaction fee. Rather, the Merchant Model consists of two
independent but related transactions whereby each Defendant: (i) purchases and receives
inventories of hotel rooms at negotiated rates from the hotels (“Wholesale” rates); and, (ii) re-
sells the rooms to consumers at rates determined by that particular Defendant (“Retail” rates),
keeping the difference as profit. Each Defendant purchases blocks of rooms from the hotel at the
Wholesale rate. The cohsumer then purchases the room from the Defendant at the significantly
higher Retail rate (plus taxes) in a credit card transaction in which the Defendant is the merchant
of record.

10.  As Defendants have admitted in their certified public filings and elsewhere, they
rent, lease, and let hotel accommodations for consideration and they charge and collect hotel
rental room and tax charges from consumers in connection with each room rented. As set forth
above, Defendants do so by entering into standardized agreements with hotel chains referred to
generically as “merchant agreements” or “net rate agreements.” Under these agreements an
“inventory” of hotel rooms is made available to Defendants for sale by them to consumers.

11. A Defendant may have multiple websites, i.e., orbitz.com, expedia.com, and a
hotel chain may have multiple brands, i.e., Ramada, Super 8, Holiday Inn, and Westin. The
merchant agreements use different titles, e.g.: Orbitz, “Hotel Participation Agreements” and
Expedia, “Corporate Property Participation Agreements,” but all of the agreements have
common characteristics, including:

(a) Wholesale rates are negotiated between the Defendants and the hotel
chains, which rate is: (i) below the rate generally offered to the public; and, (ii) the rate

Defendants pay the hotel for the rooms after they are “consumed” by the guest;
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(b)  Defendants mark up the Wholesale rates at their discretion and charge the
consumer the higher Retail rates;

(©)  during the internet transaction between the consumer and a Defendant, the
hotel room is booked, the consumer’s credit card is charged the Retail rate (plus taxes and fees),
and the reservation is confirmed;

(d)  because these are credit card transactions between the consumer and a
Defendant — not the consumer and the hotel, Defendant is the “merchant of record” in the
transaction and is credited with the Retail rate (plus taxes and fees) by the consumer’s bank; and,

(e after the consumer checks out of the room (which may occur days, weeks
or months later), the Defendant pays the hotel the Wholesale rate together with a “tax recovery
charge” calculated by the Defendant only upon that Wholesale rate.

12. Defendants employ the Merchant Model for the majority of their room rentals.
By using this method of business to acquire room stays in large blocks, Defendants are able to
negotiate a lower, Wholesale rate from the hotels. This purchase and resale Merchant Model is
far more profitable for the Defendants than the Agency Model and has become the dominant
business paradigm in recent years.

13.  Defendants all admit through their public filings with the SEC and in their
merchant agreements with hotels that they do not correctly charge the consumer the hotel tax
based upon the amount charged for the hotel room, but rather calculate and remit a lower amount
determined from the Wholesale rate that the Defendants themselves pay the hotels, thereby
denying the State of Florida the millions of dollars in taxes to which it is entitled.

14. Section 212.03 governs the tax owed to the Florida Department of Revenue for

the “renting, leasing, letting, or granting a license to use any living quarters or sleeping or
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housekeeping accommodations in...any hotel” in the State of Florida. Fla. Stat. § 212.03(1). The
tax is called the “transient rentals tax” and is 6 percent (6%) levied on the “total rental charged”
for the hotel room. Id. (emphasis added). Indeed, it is “the legislative intent that...the end
consumer, or last retail sale, be the sale intended to be taxed...” Fla. Stat. § 212.12(12).

15.  The person or entity receiving the consumer’s consideration for the hotel room
owes the tax and is responsible for remitting it to the Florida Department of Revenue. See Fla.
Stat. § 212.03(2). Under the Merchant Model, Defendants receive the consumer’s consideration
and thus are responsible for remitting the taxes on the total rent charged for the hotel room.

COUNT 1

16.  The Attorney General repeats and realleges each and every allegation contained
in paragraphs 1-15.

17. This is an action pursuant to Chapter 501, Part II, the Florida Deceptive and
Unfair Trade Practices Act (the “Act”). Section 501.204(1) of the Act provides that
“unconscionable acts or practices, and unfair or deceptive acts or practices in the conduct of any
trade or commerce are hereby declared unlawful.”

18.  The Attorney General is an enforcing authority of the Act pursuant to §
501.203(2), Fla. Stat. The statutory violations alleged herein affected more than one judicial
circuit in the State of Florida.

19.  Pursuant to § 501.207(1)(a), Fla. Stat., the Attorney General is authorized to
bring an action to obtain a declaratory judgment that an act or practice violates the Act.

20.  Defendants’ transactions with consumers to rent, lease, let or otherwise grant a

license for use of hotel rooms involves the conduct of trade or commerce as defined in §

501.203(8), Fla. Stat.




21.  As set forth in paragraphs 1- 15, supra, Defendants have willfully engaged in
unconscionable acts or practices and/or willfully committed acts or practices that offend
established public policy and are immoral, unethical, oppressive, unscrupulous or substantially
injurious to governmental entities, in violation of § 501.204(1), Fla. Stat. The aforesaid acts
and practices of the Defendants were to the injury and prejudice of the public.

WHEREFORE, the Attorney General prays for judgment, in accordance with section
501.207(1)(a), Fla. Stat. (2009), declaring that Defendants’ renting, leasing, letting or granting a
license for the use of hotel rooms in the State of Florida under the Merchant Model without
remitting the applicable taxes violates the Act and awarding such other and further relief as the

Court deems just and proper, including relief pursuant to section 501.207(3), Fla. Stat. (2009).

Demand for Jury Trial

The Attorney General hereby demands a trial by jury on all issues so triable.
Respectfully submitted,

BILL McCOLLUM
Attorney General

RioodO s, Yo rST

RUSSELL S. KENT

Special Counsel for Litigation
Florida Bar No. 20257
ASHLEY E. DAVIS
Assistant Attorney General
Florida Bar No. 48032

Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 32399-1050
Telephone: (850) 414-3300
Facsimile: (850) 488-9134

Counsel for Plaintiff




IN THE CIRCUIT COURT OF THE 2ND
JUDICIAL CIRCUIT, IN AND FOR
FRANKLIN, GADSEN, JEFFERSON,
LEON, LIBERTY AND WAKULLA
COUNTIES, FLORIDA

CASE NO:

LEON COUNTY, DORIS MALOQY, Leon

County Tax Collector, FLAGLER COUNTY,
LEE COUNTY, MANATEE COUNTY,
PINELLAS COUNTY, DIANE NELSON,
Pinellas County Tax Collector, POLK COUNTY,
and JOE G. TEDDER, Polk County Tax Collector,

Plaintiffs,
VS.

EXPEDIA, INC., HOTELS.COM, LP,

HOTELS.COM GP, LLC, DELAWARE HOTWIRE, INC.,
TRAVELNOW.COM, ORBITZ WORLDWIDE,

INC., ORBITZ, LLC, ORBITZ FOR BUSINESS,

INC., TRIP NETWORK, INC., PRICELINE.COM,

INC., TRAVELWEB LLC, SABRE HOLDINGS, CORP.,
TRAVELOCITY.COM, INC., and
TRAVELOCITY.COM, LP,

Defendants.
/

COMPLAINT FOR DECLARATORY AND SUPPLEMENTAL RELIEF

Plaintiffs LEON COUNTY, DORIS MALOQOY, Leon County Tax Collector, FLAGLER
COUNTY, LEE COUNTY, MANATEE COUNTY, PINELLAS COUNTY, DIANE NELSON,
Pinellas County Tax Collector, POLK COUNTY, and JOE G. TEDDER, Polk County Tax
Collector, by and through their undersigned counsel, sue Defendants EXPEDIA, INC.,
HOTELS.COM, LP, HOTELS.COM GP, LLC, DELAWARE HOTWIRE, INC,
TRAVELNOW.COM, ORBITZ WORLDWIDE, INC., ORBITZ, LLC, ORBITZ FOR

BUSINESS, INC., TRIP NETWORK, INC., PRICELINE.COM, INC., TRAVELWEB LLC,

Colson Hicks Eidson
255 Aragon Avenue, 2" Floor, Coral Gables, Florida 33134-5008 Telephone: (305) 476-7400 Fax: (305) 476-7444



SABRE HOLDINGS, CORP., TRAVELOCITY.COM, INC., and TRAVELOCITY.COM, LP,
and allege as follows:
INTRODUCTORY STATEMENT

1. Pursuant to state and local law, each Plaintiff county levies a sales tax, in the form
of a tourist development tax, on the sale of hotel rooms within their respective boundaries.
Defendants, through their internet sites, sell hotel rooms to their customers, including hotel
rooms located in each of the Plaintiff counties. Although Defendants charge and collect sales tax
from their customers, Defendants refuse to send Plaintiffs the full amount of the tax that is due.
Instead, Defendants keep the difference between the amount of sales tax owed to each Plaintiff
and a lesser amount calculated by Defendants that is contrary to and in violation of state and
local law. This action seeks to recover that difference.

JURISDICTION AND VENUE

2. This is an action for declaratory and supplemental relief pursuant to Chapter 86,
Florida Statutes. The amount in controversy exceeds $15,000. Jurisdiction is vested in the Circuit
Court pursuant to the provisions of Section 26.012, Florida Statutes.

3. This court has subject matter jurisdiction pursuant to § 86.011, Florida Statutes,
and venue is proper, pursuant to chapter 47, Florida Statutes, because the cause of action accrued
in Leon County and Defendants ORBITZ FOR BUSINESS, INC., TRIP NETWORK, INC.
(d/b/a CHEAP TICKETS), TRAVELWEB LLC, TRAVELOCITY.COM, and
TRAVELOCITY.COM, LP maintain a registered agent in Leon County.

PARTIES

4, Plaintiffs LEON COUNTY, FLAGLER COUNTY, LEE COUNTY, MANATEE

COUNTY, PINELLAS COUNTY and POLK COUNTY are each political subdivisions of the

2
Colson Hicks Eidson
255 Aragon Avenue, 2" Floor, Coral Gables, Florida 33134-5008 Telephone: (305) 476-7400 Fax: (305) 476-7444



State of Florida, duly organized and validly existing under the Constitution and laws of the State
of Florida.

5. Plaintiffs DORIS MOLQY, DIANE NELSON, and JOE G. TEDDER are the Tax
Collectors for Leon, Pinellas and Polk Counties respectively. Each is a duly elected
constitutional officer empowered to enforce, assess and collect the local option TDT in their
respective counties.

(a) The Expedia Defendants

6. Defendant EXPEDIA, INC. (“EXPEDIA”) is a foreign corporation authorized to
transact business in the State of Florida, and transacting business in Leon, Flagler, Lee, Manatee,
Pinellas and Polk Counties. EXPEDIA is an online travel company whose portfolio of brands
include Expedia.com, Hotels.com, Hotline.com, and Egencia.com.

7. Defendant HOTELS.COM, LP is a foreign limited partnership authorized to
transact business in the State of Florida, and transacting business in Leon, Flagler, Lee, Manatee,
Pinellas and Polk Counties.

8. Defendant HOTELS.COM GP, LLC is a foreign limited liability company
authorized to transact business in the State of Florida, and transacting business in Leon, Flagler,
Lee, Manatee, Pinellas and Polk Counties. HOTELS.COM GP, LLC is the general partner of
HOTELS.COM, LP, and both of these Defendants are subsidiaries of EXPEDIA.

9. Defendant DELAWARE HOTWIRE, INC. is a foreign corporation authorized to
transact business in the State of Florida, and transacting business in Leon, Flagler, Lee, Manatee,

Pinellas and Polk Counties. DELAWARE HOTWIRE, INC. is a subsidiary of EXPEDIA.
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10. Defendant TRAVELNOW.COM, INC. is a foreign corporation transacting
business in Leon, Flagler, Lee, Manatee, Pinellas and Polk Counties. TRAVELNOW.COM,
INC. is a subsidiary of EXPEDIA.

(b) The Orbitz Defendants

11. Defendant ORBITZ WORLDWIDE, INC. (“ORBITZ”) is a foreign corporation
transacting business in Leon, Flagler, Lee, Manatee, Pinellas and Polk Counties. ORBITZ is an
online travel company whose portfolio of brands includes Orbitz.com, Cheaptickets.com,
OrbitzforBusiness.com, HotelClub.com, Accomline.com, and RatesToGo.com.

12. Defendant ORBITZ, LLC is a foreign limited liability company transacting
business in Leon, Flagler, Lee, Manatee, Pinellas and Polk Counties. ORBITZ LLC is a
subsidiary of ORBITZ.

13. Defendant ORBITZ FOR BUSINESS, INC. is a foreign corporation authorized to
transact business in the State of Florida and transacting business in Leon, Flagler, Lee, Manatee,
Pinellas and Polk Counties and maintaining a registered agent in Leon County. ORBITZ FOR
BUSINESS, INC. is a subsidiary of ORBITZ.

14. Defendant TRIP NETWORK, INC. (d/b/a CHEAP TICKETS) is a foreign
corporation authorized to transact business in the State of Florida and transacting business in
Leon, Flagler, Lee, Manatee, Pinellas and Polk Counties and maintaining a registered agent in
Leon County. TRIP NETWORK, INC. is a subsidiary of ORBITZ.

(c) The Priceline Defendants

15. Defendant PRICELINE.COM, INC. (“PRICELINE”) is a foreign corporation
transacting business in Leon, Flagler, Lee, Manatee, Pinellas and Polk Counties. PRICELINE is

an online travel company whose portfolio of brands includes Priceline.com and Booking.com.
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16. Defendant TRAVELWEB LLC is a foreign limited liability company authorized
to transact business in the State of Florida, transacting business in Leon, Flagler, Lee, Manatee,
Pinellas and Polk Counties, and maintaining a registered agent in Leon County. TRAVELWEB
LLC is a subsidiary of PRICELINE.COM, INC.

(d) The Travelocity Defendants

17. Defendant SABRE HOLDINGS, CORP. is a foreign corporation transacting
business in Leon, Flagler, Lee, Manatee, Pinellas and Polk Counties. SABRE HOLDINGS,
CORP’s subsidiary TRAVELOCITY.COM, INC. is an online travel company.

18. TRAVELOCITY.COM, INC. is a foreign corporation authorized to transact
business in the State of Florida, transacting business in Leon, Flagler, Lee, Manatee, Pinellas and
Polk Counties, and maintaining a registered agent in Leon County, Florida.
TRAVELOCITY.COM, INC. is an online travel company.

19. TRAVELOCITY.COM, LP is a foreign limited partnership authorized to transact
business in the State of Florida, transacting business in Leon, Flagler, Lee, Manatee, Pinellas and
Polk Counties, and maintaining a registered agent in Leon County, Florida.
TRAVELOCITY.COM, INC. is the general partner of TRAVELOCITY.COM, LP.

GENERAL ALLEGATIONS

The Local Option Tourist Development Tax

20.  Section 125.0104, Florida Statutes, permits each Plaintiff County to levy and
impose a local option tourist development tax (“TDT”). The TDT is imposed on any person that
rents, leases, or lets for consideration any living quarters or accommodations in any hotel,

apartment hotel, motel, resort motel, apartment, apartment motel, roominghouse, mobile home
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park, recreational vehicle park, or condominium for a term of six months or less. The TDT is
also sometimes referred to as a hotel bed tax or a transient rental tax.

21. It is the intent of the Florida Legislature to tax each and every rental/lease/letting
of a hotel room unless the transaction is made specifically exempt in chapter 212, Florida
Statutes. See 88 125.0104(3)(a) and 212.21(2), Florida Statutes.

22.  Section 125.0104(3)(g) provides that the TDT “shall be charged by the person
receiving the consideration for the lease or rental, and it shall be collected from the lessee,
tenant, or customer at the time of payment of the consideration of such lease or rental.”

23. Pursuant to sections 125.0104(4) and (6), Florida Statutes, each Plaintiff County
enacted an ordinance levying and imposing a local option TDT, copies of which are attached
hereto as EXHIBITS A - F.

24. Chapter 212, Florida Statutes, provides, inter alia, for the State of Florida to levy
and impose a similar transient rental tax on a statewide basis. The same privileges, duties and
obligations imposed by chapter 212 and the Florida Department of Revenue’s administrative
rules for purposes of the statewide transient rental tax are applicable and binding for purposes of
the calculation, collection and remittance of the TDT to each Plaintiff. § 125.0104(3)(g), Florida
Statutes.

25.  The TDT is levied upon “the total rental charged for ... living quarters or sleeping
or housekeeping accommodations by the person charging or collecting the rental.” § 212.03(1),
Florida Statutes.

26. A “dealer,” for purposes of the TDT, is “any person who leases, or grants a
license to use, occupy or enter upon, living quarters, sleeping or housekeeping accommodations
in hotels, apartment houses, roominghouses, tourist or trailer camps, real property, space or

6
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spaces in parking lots or garages, for motor vehicles, docking or storage space or spaces for boats
in boat docks or marinas, or tie-down or storage space or spaces for aircraft at airports.” 8
212.06(2)(j), Florida Statutes.

27. Dealers must register with and obtain a certificate of registration from the Florida
Department of Revenue. Rule 12A-1.060, Florida Administrative Code.

28. Defendants are not registered as dealers pursuant to § 212.06(2)(j), Florida
Statutes, and Rule 12A-1.060, Florida Administrative Code.

29. Failure to pay the local option TDT results in penalties and interest as set forth in
chapter 212, Florida Statutes.

30. The Plaintiff Tax Collectors have a legal duty to faithfully and fairly administer
the local option TDT in accordance with legal requirements, and can find no exemption that
would exempt from levy of local option TDT any part of the total consideration charged by the
Defendants to their customers for the letting of accommodations in each of their respective
Counties.

Defendants’ Business Model

31. Defendants are internet travel companies that provide customers with the ability
to search for, reserve and pay for hotel accommodations and other travel-related services through
the internet.

32. Defendants sell, lease and/or let hotel rooms to their customers using what is often
called the merchant model of business. As discussed in more detail below, Defendants do not act
as a hotel’s agents, but instead are the actual merchants of record for the hotel rooms purchased

by their customers.
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33. Under the merchant model, the Defendants contract with hotels for the right to
obtain an inventory of rooms at negotiated discount or wholesale rates. These hotel rooms
include rooms located in each Plaintiff county, as well as other counties across the State of
Florida.

34. Defendants are not the users, consumers, or occupants of these hotel rooms.
Instead, Defendants advertise and offer these rooms for sale to the public on their websites.

35. Defendants charge their customers a room rate that is greater than the wholesale
rate Defendants have negotiated with the hotels. Defendants determine the amount of this mark
up, and Defendants represent this room rate to the public as the price the consumer must pay to
secure his or her right to occupy the room.

36. Defendants’ customers pay Defendants directly for the rooms purchased on their
websites. After the customer’s credit card is charged, Defendants inform the selected hotel of
the transaction. At check-in, the customer provides the hotel with identification and receives
access to the room purchased from the Defendants. The Defendants’ customer does not pay the
hotel any money for the room, although he or she is responsible to pay the hotel for incidentals,
such as food, that are not included as part of the room rate.

37. Defendants remit to the hotels the TDT calculated based on the wholesale price
that Defendants have negotiated with the hotels. Defendants do not remit the TDT based on the
retail price their customer actually pays when he or she purchases a room from the Defendants.

38.  After a customer checks out of the hotel, the hotel invoices Defendants.
Defendants remit to the hotel the discounted or wholesale room rate and the TDT as calculated
using that discounted or wholesale room rate. Defendants retain the remainder of what they have

charged their customer for the room, including the difference between the TDT calculated using
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the wholesale rate and what the TDT would be if calculated using the retail rate actually paid by
the consumer.
39. The hotels remit the TDT they have received from the Defendants to the Counties
and/or the State of Florida.
COUNT I

DEFENDANTS MUST CALCULATE TDT BASED ON THE AMOUNT
THAT THE CONSUMER ACTUALLY PAYS FOR THE HOTEL ROOM.

40. Plaintiffs reallege Paragraphs 1 through 40 of the Complaint as if fully set forth
herein.

41. Under Plaintiffs interpretation of Florida law, the Defendants are engaged in the
business of renting, leasing or letting transient accommodations and/or hotel rooms within each
Plaintiff County. As a result, Defendants should register as dealers with the Florida Department
of Revenue. Moreover, the TDT is due on the total consideration paid to Defendants by their
customers for the use of the hotel rooms, not merely the discounted or wholesale price
Defendants pay to the hotels.

42. Defendants contend that they are not engaged in the business of renting, leasing or
letting transient accommodations. Defendants also contend that the TDT is due only on the
discounted or wholesale room price they pay to the hotels.

43.  As a result of the dispute between Plaintiffs and the Defendants regarding the
amounts of TDT which should be collected and remitted, Plaintiffs are in doubt as to their rights
to receive the TDT due on the total consideration received by Defendants from their customers.

44.  There is a bona fide, actual, present, and practical need for a declaration of the
parties’ respective rights and obligations pursuant to Plaintiffs’ TDT ordinances, as further

described in § 125.0104 and Chapter 212, Florida Statutes.
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45.  All conditions precedent to the filing of this action have occurred or have been
waived.

WHEREFORE, Plaintiffs pray that this Court will enter a judgment declaring and
determining the rights, powers and obligations of the parties, as follows:

A. Declare that Defendants are exercising a taxable privilege by renting, leasing or
letting transient accommodations in each Plaintiff County;

B. Declare that Defendants are dealers for purposes of the TDT;

C. Declare that the statute of limitations set forth in 8 95.091(3)(a)l.b., Florida
Statutes, is inapplicable due to Defendants’ failure to register as dealers or to file required sales
tax returns

D. Declare that, on a prospective basis, Defendants must calculate the TDT due to
each Plaintiff County based on the total consideration paid by the consumer for the hotel rooms
purchased from the Defendants;

E. Declare that, on a retrospective basis, Defendants owe each Plaintiff County the
difference between the TDT calculated using the wholesale or discounted price and what the
TDT would have been had Defendants used the total consideration paid by the consumer for
their calculations, as well as applicable penalties and interest on that difference;

F. Determine the amount owed to each Plaintiff County on a retrospective basis; and

G. Order such further relief, including supplemental relief pursuant to chapter 86,
Florida Statutes, as the Court deems just and proper.

DATED this day of November, 2009.

Respectfully Submitted,
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NABORS GIBLIN & NICKERSON, PA. COLSON HICKS EIDSON

Robert Nabors, Esq. Roberto Martinez

Edward A. Dion, Esq. Paul C. Huck, Jr.

1500 Mahan Drive 255 Aragon Avenue

Suite 200 2" Floor

Tallahassee, Florida 32308 Coral Gables, Florida 33134

Telephone: (850) 224-4070 Telephone: (305) 476-7400

Facsimile: (850) 224-4073 Facsimile: (305) 476-7444
By:

Florida Bar No.
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ORDINANCE 2002. 3 _

AN ORDINANCE OF ESCAMBIA COleTY. FLORIDA AMENDING
CHAPTER 94, ARTICLE |}, DIVISION 4, SECTION 94-88 OF THE CODE
OF ORDINANCES OF ESCAMBIA COUNTY, FLORIDA RELATING TO
THE EXCEPTION TO THE PROHIBITION AGAINST THE PARKING OR
STANDING BY CERTAIN VEHICLES ON COUNTY ROAD RIGHT-OF-
WAY; PROVIDING FOR SEVERABILITY; PROVIDING FORINCLUSION
IN THE CODE; AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Board of County Commissioners finds that It Is in the best interest of the
traveling public that certain vehicles weighing 10,500 pounds or more be prohibited from parking
or standing on County road right-of-way, or any.portion thereaf, excluding school buses; and

WHEREAS, the Board of County Commissioners aiso finds that an excepticn to this
prohibiticn shall be afforded to any vehicle parking or standing for the purpase of making-pickups
or deliveries from or to a building or structure; and

WHEREAS, the Board of County Commissioners now finds itis necessary to clarify that this
axcaption shall be applicable in both residential and commercial Zoning districis to the parking or
standing of vehicles having a gross vehicle waight axceading 10,500 paunds.

NOW THEREFORE BEIT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS
OF ESCAMBIA COUNTY FLORIDA:

Sactlon 1, ‘ Chaptar 94, Articte Il, Division 4, Sectlon 94-98 of the Code of Ordinances ¢f
Escambia County, Florida is hereby amended {o read as follows:
Sec. 94-98. Weight limits.

No person shall park or leave standing any vehicle on the Gounty road rght-of-way or any
portion thereof, excluding school buses, having a gross vehicle weight exceeding 10,500 pounds.
Tha prohiblticn Imposed in this section shall not apply to the parking or standing of such a vehicle
for the purpose of making plckups or deliveries from or to any building or structure feested-within
suchrresidentistdistriet or for the purpose of delivering materials to be used in the repair, alteration,
remodeling, or construction of any suech bullding or structure for which a buflding permit has been

abtained.
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Saction 2,  Sevorability.

If any section. sentence, clause or phrase of this Ordinance is held to be invaiid or
unconstitutional by any Cour of competent jurisdiction, then said holding shall in no way affect the
validity of the remaining portions of this Ordinance.

-Sactlon 3.  Inclusion in the Code.

It is the intention of the Board of County Commigsioners that the provisions of this
Ordinance shall bacome and be made a part of the Escambia County Code; and that the sections
of this Ordinance may be renumbered or relettered and the word “ordinance” may be changed (o
saction,” "article,” er such other appropriate word or phrase In order to accomplish such intantions.
Saction4, Effective Date.

This Ordinance shall become effective upon filing with the Department of State,

DONE AND ENACTED this _10th _dayof ___ January _, 2002,

»
o

BOARD OF COUNTY COMMISSIONERS
ESCAMBIA COUNTY, FLORIDA

/,
BY: %
W.D. Childers, Chairman

ATTEST: ERNIE LEE MAGAHA
Clerk of tha Clrcuif Court

January 10, 2002 . .
FILED WITH DEPARTMENT OF STATE  January 16, 2002

EFFECTIVE January 16, 2002
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Purpose

& Increase environmental services to promote,
restore and enhance the quality of life for the
Citizens of Pensacola

@ Escambia County has extensive capabilities
In the areas of Land Management, Water
Quality, Urban Forestry, Ecosystem
Restoration, Environmental Education,
Brownfield Redevelopment, Coastal
Management and Marine Resources



Purpose

& The County and City have a mutual interest to
enhance our watersheds, land use, air quality and
environmental health

& The County and City desire to work together in the
redevelopment of contaminated properties,
specifically the Escambia Treating Superfund site
and other Brownfield locations

® The County and City desire to maintain measures
that are protective of human health and the
environment and welfare of all citizens



Services

¢ $30,000 (1000 staff hours)

& Principal point of contact with environmental
agencies regarding remediation and
redevelopment of the Escambia Treating
Superfund site

& Share pertinent information and coordinate
with the City to ensure that the mutual
Interests of both jurisdictions are protected
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